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Editorial
The law enforcement profession is facing unprecedented challenges. Consequently,
the law enforcement executive of today must be innovative and responsive to such
change while carefully considering the efficacy of implementing organizational
change. It is critical that law executives carefully evaluate contemporary research
to determine which innovations offer well-tested alternatives that may improve
service. On the other hand, it is important to evaluate if and how organizational
change will be implemented. We know that effectively changing organizations
requires planning and management; it does not happen by issuing a memo from
the chief to personnel.
Law enforcement administrators often feel pressure to introduce new programs
based upon the impression that “all progressive agencies are now doing it.”
However, planned change, based upon timing, available resources, and the
identified priorities of the agency must be carefully assessed. Fads come and go,
so “jumping on the bandwagon” is not always wise and, in fact, is most often
unnecessarily disruptive and damaging to the organization.
In assessing agency operations and considering organizational change, the
following cautions and parameters are offered for consideration:
Police agencies must strike a balance between retaining and refining
organizational elements that have proven effective, and taking the risks
necessary for continuous innovation, renewal, and organizational rebirth.
Stated in other terms, police agencies must remain traditional, when
traditional methods have proven (and remain) effective, but must be willing
to abandon traditionalism when the old way of doing things is no longer
effective. (Jurkanin, Hoover, Dowling, & Ahmad, 2001, p. xiii)
The Forum provides a resource for sorting through current research on agency
operations and programs and may assist law enforcement administrators and
agencies in evaluating and determining needed organizational change.
Thomas J. Jurkanin, PhD
Senior Editor
Reference
Jurkanin, T., Hoover, L., Dowling, J., & Ahmad, J. (Eds.). (2001). Enduring, surviving,
and thriving as a law enforcement executive. Springfield, IL: Charles C. Thomas.
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A Model Policy and Best Practice—
Search Warrant Alert Medical Procedure
(SWAMP): Police and Emergency
Department Joint Response
R. Paul McCauley, PhD, FACFE, Professor of Criminology,
Indiana University of Pennsylvania
John P. Cawley, MD, FACEP, Director of Emergency Services,
Indiana Regional Medical Center
Thomas G. Johnson, JD, Attorney at Law
William C. Sutton, MPA, Chief of Police, Indiana Borough Police Department

Preface
The Search Warrant Alert Medical Procedure (SWAMP) provides police and
medical facility emergency departments with an alternative policy when a law
enforcement officer is confronted with the common and specific situation when
an arrestee/person in custody places a suspect/unknown object in his or her
mouth and refuses to remove/expel it. SWAMP is a rapid, electronic, judicially
approved process consistent with the demands of due process and ethical medical
approaches.
The conflicts created by the demands for due process and crime control are
compounded when a law enforcement officer is confronted with a situation that
reasonably requires medical expertise. The developing relationships between the
criminal justice system and the medical profession have a long history. This history
includes situations where medical actions are taken with and without a warrant.
The judicially mandated drawing of blood in some DUI related cases, taking cell
samples for DNA testing, and searching body cavities are examples of acceptable
reasonable police-medical relationships.
This Model Policy-Best Practice is offered as a foundation to stimulate a national
discussion and to guide law enforcement agencies and medical facility emergency
departments as they develop policies and procedures as appropriate and consistent
with local needs and practices. The authors are well aware of the medical ethics
issues involved but feel compelled to offer this as an important first step for the
law enforcement and medical communities to advance policies and procedures for
the preservation of both justice and human life.

Introduction
In the normal course of police work, officers are likely to encounter individuals
during traffic stops, Terry stops, and arrests who, during the encounter/arrest
process, place drugs, weapons, substances, and other suspect or harmful objects
and/or evidentiary materials in their mouths. These objects may include raw/
open drugs, contained drugs (e.g., bags), handcuff keys, razor blades, and other
objects both identified by or unknown to officers. Although the specific identity
Law Enforcement Executive Forum • 2009 • 9(4)
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and content of these objects and the intent of the in-custody person may or may
not be known to the officer, the officer is confronted with a question: “Is whatever
the arrestee put in his or her mouth, considering the totality of the circumstances,
likely to cause injury or death to the arrestee, to the officer, or to others?”
In situations for which the officer determines an object or substance has been
swallowed or remains in the arrestee’s mouth, reasonable action must be taken
for medical, safety, and evidentiary reasons. However, the officer’s actions and/
or inactions may have serious physical/medical, departmental, professional, and
legal consequences.
Currently, it is common police practice for officers to use some level of force
to remove the object/substance from an arrestee’s mouth. This force includes
verbal commands to spit it out, pinching the arrestee’s nose, applying pressure
to pressure points behind the ear/jaw, applying pepper spray or TASER, and the
use of choke holds, often with the assistance of a flashlight or baton placed on the
neck or throat. Such approaches can create a greater danger for the arrestee with
devastating medical and legal consequences. Clearly, an officer may not kill an
arrestee to save him.
In these situations, officers must be provided with an alternative to forceful
physical attempts to open a human mouth to remove harmful, dangerous, and/
or evidentiary items. The alternative must not increase unreasonably the risk of
harm to the arrestee and, at the same time, must protect the officer, evidence, and
the investigation.
Law enforcement and medical facility emergency department policies must be
coordinated and compatible to better provide arrested persons with reasonable
systemic custodial care.

Purpose
The purpose of this policy is to provide law enforcement officers and medical facility
emergency department medical staff with guidelines to address the enforcement
and medical issues associated with an arrested/in-custody person who the officer
reasonably believes has ingested drugs or other harmful, dangerous, or deadly
objects or substances.
The primary objective is the care, safety, health, and well-being of both the officer
and the arrestee. The secondary objective is the potential retrieval and admissibility
of any evidence the arrestee has ingested. The value of evidence is secondary to the
value of human life.
This policy considers the human mouth a body cavity requiring all applicable
legal and medical ethical safeguards. This policy reflects a best practice in that
it better safeguards the subject/arrestee from physical harm while, at the same
time, protecting law enforcement officers and agencies, and medical personnel
and facilities from liability through the use of an approved judicial process.

2
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Joint Coordinated Policy
Law Enforcement
It is the policy of this law enforcement agency for officers to assume that anything
ingested by an arrestee during and as a result of an arrest is dangerous and that the
situation must be managed and the ingested matter removed safely.
Officers will not use physical force in an attempt to open and remove anything
from an arrestee’s mouth but, rather, will immediately consider the situation a
medical emergency requiring supervised transportation to a medical facility.
Medical Emergency Department
It is the policy of this medical facility to provide arrestees/persons in custody of
law enforcement officers with appropriate legal and ethical medical services.
Law Enforcement–Medical Emergency Department Coordination
Community law enforcement agencies and medical facilities’ policymakers will
engage in a formal joint effort to create a SWAMP that permits law enforcement
officers to take an arrestee who has ingested drugs or other harmful, dangerous, or
deadly objects or substances to an emergency department and apply for and obtain
a valid search warrant IN LESS THAN 30 MINUTES. The 30 minutes begin when
the arrestee and officer arrive at the emergency department. This will better ensure
the safe custody of the arrested person and the lawful and expeditious treatment
of that person.
The SWAMP process will be reviewed and approved by the responsible prosecutor(s),
judicial officer(s) in the service area jurisdiction(s), and the medical facilities’ ethics
committee.
Prosecutor and Court Review
Each jurisdiction’s chief prosecutor and senior judicial officer or court administrator
will review, supervise, and endorse the SWAMP process in advance of its
implementation. This policy may not be implemented without these endorsements;
signatures are required.

Definitions
Medical Facility Emergency Department Medical Personnel and Staff: Any licensed
medical facility staffed by a licensed medical doctor(s) who is present to provide
direct and immediate medical supervision. This does NOT include emergency
medical services technicians or paramedics.
Ingested-Holding: Anything placed in an arrestee’s mouth that is perceived by the officers
as being harmful, dangerous, deadly, or of evidentiary value that has not been swallowed
as evidenced by the arrestee’s refusal to open his or her mouth for inspection.
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Ingested-Swallowed: Anything placed in an arrestee’s mouth that is perceived by
the officers as being harmful, dangerous, deadly, or of evidentiary value that has
been swallowed as evidenced by the arrestee’s appearance, symptoms, actions, or
voluntary inspection of his or her mouth.
Reasonable Belief: An officer who has evaluated the situation, considered the
totality of the circumstances, and determines that the arrested/in-custody person
has ingested (placed something in his or her mouth) drugs; a harmful, dangerous,
or deadly object or substance; or evidentiary objects consistent with the law and
department policies.
Use of Force: An officer may use the amount of force necessary to make a lawful arrest,
as is consistent within the law and department policies. However, an officer will
use only the verbal commands and directions necessary to remove drugs; harmful,
dangerous, and deadly objects or substances; or evidentiary objects voluntarily
from an arrestee’s mouth. Ingested-holding situations will be considered an exigent
circumstance but WILL NOT justify a forced/involuntary warrantless search of the
arrestee’s mouth.

Operational Procedures
Use of Force
Officers may use reasonable force to make a lawful arrest consistent with the law
and department policies.
Officers will handcuff or otherwise restrain an arrestee consistent with the law and
department policies.
Retrieval-Nonretrievable Options
Once restrained, the officer will verbally ask/instruct/order the arrestee, who
the officer has observed and/or reasonably believes to have ingested drugs, a
dangerous or deadly object or substance, or evidentiary objects to voluntarily
remove/spit out the material.
Ingestion-holding of drugs; a harmful, dangerous, or deadly object or substance;
or evidentiary objects WILL NOT be considered an exigent circumstance justifying
a forced warrantless search of the arrestee’s mouth. This WILL BE considered a
MEDICAL EMERGENCY.
Officers WILL NOT use pepper spray, TASER, choke-hold, pressure points, or any
other physical application to force the arrestee to open his or her mouth.
When the arrestee removes/spits out the material and the officer is reasonably
satisfied the arrestee has not swallowed other drugs; a harmful, dangerous, or
deadly object or substance; or evidentiary objects, the arrestee will be processed
consistent with lawful criminal procedures.
If the arrestee complies with an officer’s request to open his or her mouth and
the officer’s inspection does not reveal anything in the mouth, the officer WILL
4
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ASSUME the arrestee has swallowed drugs; a harmful, dangerous, or deadly
object or substance; or evidentiary objects. This WILL constitute a MEDICAL
EMERGENCY.
If at any time during the arrest encounter, the officer observes any materials,
objects, or debris (e.g., powder, paper, or plastic fragments) in or around the
arrestee’s mouth, which would reasonably indicate the arrestee has ingested drugs
or a baggie/bundle of drugs or other substance/material opened in his or her
mouth, this WILL BE considered a MEDICAL EMERGENCY.
Officers will not insert any object, including fingers, into an arrestee’s mouth,
unless the arrestee is visibly choking and the officer can clear his or her airway
through the use of first aid. Otherwise, such actions are considered medical and
may be done by emergency medical services (EMS) personnel in the field or
medical facility emergency department staff.
Transportation of an arrestee with a medical emergency may be done by police
vehicle or ambulance/EMS/rescue squad, consistent with department policies.
Officers are responsible for the custody of arrestees, their transportation, and the
chain of evidence.
Therefore, an officer should accompany the arrestee and continuously observe him
or her to maintain the evidentiary chain of custody. However, since the primary
objective is the arrestee’s safety and health, maintaining the chain of custody under
these circumstances is discretionary.
Communication/Transition of Responsibility
Officers will communicate to medical facility emergency department staff, in detail,
their observations, perceptions, and actions taken. This will include at a minimum
the seriousness and nature of the offense (e.g., domestic violence, drug violation,
prostitution, etc.), what the officer observed on and near the arrestee, what the
arrestee likely ingested, what if anything did the arrestee remove/spit out, any verbal
or physical indicators the arrestee is in mental or physical distress, and so on.
The Medical Facility Emergency Department (Staff)
Medical facility emergency department staff, upon receiving an individual who
is in police custody who has swallowed and/or is holding drugs, objects, or
substances in any form in his or her mouth or any body cavity will be considered a
medical emergency and treated accordingly. SWAMP is a legal safeguard to allow
for the detention of an arrestee for appropriate medical examination and treatment.
SWAMP is NOT intended to require any specific treatment or circumvent medical
ethics.
Emergency department staff will make a medical assessment based on detailed
information elicited from the police officers and medical observations of the
arrestee/patient.
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If the arrestee is coherent and capable of making rational choices and consents
to treatment, the emergency department staff will appropriately treat the patient,
based upon the patient’s clinical presentation.
If the arrestee is coherent and capable of making rational choices but refuses treatment,
the emergency department staff will observe the patient until a search warrant is
obtained. Once a search warrant has been obtained, the emergency department
staff will appropriately treat the patient, if only continuing observation.
If the arrestee, coherent or not coherent, exhibits symptoms of physical distress,
the emergency department staff will assume emergency consent and appropriately
treat the patient based upon his or her clinical presentation.
In the event the medical facility is medically/ethically unable to intervene
after reasonable consideration and evaluation, the emergency department will
determine whether the arrestee is medically fit for incarceration and issue the
appropriate certification. The arrestee will then be transported by police to the
appropriate detention facility.
The arresting police officer, in consultation with medical staff, will determine if the
SWAMP process is required.

Search Warrant Alert Medical Procedure (SWAMP) Process
Medical Facility Emergency Department Services
When law enforcement officers and emergency department staff are confronted
with the need for an immediate mouth search warrant, the medical facility will
provide the police officer access to an operational telephone, computer terminal
with Internet capability, facsimile, and video-audio teleconference services as
provided for in the SWAMP agreement. These services are essential for the speedy
application and procurement of a valid search warrant authorizing medical
treatment under these conditions.
This law enforcement agency will provide each officer with a pre-drafted,
appropriately worded search warrant application form on computer disk/CD
or preprogrammed on the police vehicle mobile data system, requiring only the
insertion of specific incident information before filing the application.
Search warrant application should be conspicuously labeled at the top IMMEDIATE
ATTENTION REQUIRED Search Warrant Alert Medical Procedure Emergency,
which will require immediate judicial review.
SWAMP Equipment Checks and Readiness
SWAMP-related medical facility equipment, including telephone, computer terminal
with Internet capability, facsimile, and video-audio teleconference services will be
constantly maintained and ready.

6
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SWAMP-related police department computer disk/CD or preprogrammed form on
the police vehicle mobile data system, facsimile, and video-audio teleconference
services will be constantly maintained and ready.
SWAMP-related prosecutor and judicial telephone, computer terminal with Internet
capability, facsimile, and video-audio teleconference services will be constantly
maintained and ready.
Secure Custody/Detention in the Medical Facility
During the SWAMP process the medical facility will provide an area in which the
arrestee can be held and observed by an officer. This may include rooms such as an
examination room or a police holding cell in facilities so equipped.
SWAMP generally requires two officers—the arresting officer to complete the
SWAMP administration and a second officer to continuously observe the arrestee
while in the holding area. A second officer is not required when officers decide not
to maintain an evidentiary chain of custody AND if the arrestee can be held in a
secure area and observed safely by medical staff.
While in the holding area, the arrestee will be handcuffed behind his or her back
and observed at ALL TIMES. No medical staff may be left alone with an unsecured
arrestee. If an evidentiary chain of custody is to be maintained, a police officer
MUST be present at ALL times to observe and collect any evidence once it is
removed from the arrestee’s body whether voluntarily or involuntarily.
A violent resisting arrestee in a medical facility must be controlled, and reasonable
force may be used to gain and maintain control. The medical facility will provide
the necessary equipment to apply four-point soft or leather restraints to the
arrestee. Pepper spray or other chemical weapon should not be used in a medical
facility because of potential contamination.
Should the arrestee acquire a weapon, the primary objective of the officer is to
separate the arrestee from the weapon and isolate the arrestee from other persons.
The policies and procedures for the use of force are applicable, as well as those
related to barricaded persons and emotionally disturbed persons.
When the SWAMP results in the issuance of a valid search warrant, the officer will
provide the medical facility with a copy.
Execution of Search Warrant
The medical facility staff assumes responsibility for all medical procedures used
to remove the materials from the arrestee’s body. The officer may assist only in the
physical control of the arrestee/patient.
Police will collect ALL materials removed from the arrestee’s body and contain,
label, mark, and secure it as evidence consistent with department policies. The
admissibility/inadmissibility of this material as evidence will be determined by
due process, and the retention and destruction of this material/evidence will be
consistent with department policies and procedures.
Law Enforcement Executive Forum • 2009 • 9(4)
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Reports and Communication Logs
Law enforcement officers and medical staff will include detailed incident reports of
their observations, actions, and the rationale for their decisions. Law enforcement
radio communications and cell phone logs will be maintained to record an accurate
chronology of events. The SWAMP Search Warrant Application/Affidavit, the
Search Warrant, and the Statement of Search Warrant Execution/Service, and the
evidence log will be maintained consistent with department policies.
Emergency department staff will generate a standard emergency department chart
once consent or a search warrant has been obtained.
Financial responsibility, billing, and payment arrangements will be agreed upon
by the medical facility and the prosecutor.
Training
Law enforcement officers will be trained in this policy and tested for knowledge and
understanding of same.
Medical facility emergency department staff will be trained in this policy and tested
for knowledge and understanding of same.
Court administration and clerical personnel will be trained in this policy and tested
to recognize an IMMEDIATE ATTENTION REQUIRED Search Warrant Alert
Medical Procedure Emergency and follow the SWAMP procedure which will
require court staff to present it immediately to the judicial officer, wait for judicial
decision, and return the signed approval/disapproval AUTHORIZATION to the sending/
applicant/affiant officer immediately.
Policy Review
This policy will be reviewed ANNUALLY on or before the anniversary date of
policy implementation or upon request of the police department, medical facility,
prosecutor, or the court.
Warrant Application, Affidavit of Probable Cause, and Authorization Forms
The style, format, and other particulars may vary according to local procedures.
The addendum offers a model designed to satisfy the law and achieve the primary
objective of a SWAMP application—IMMEDIATE ATTENTION AND RAPID
RESPONSE (see Addendum for model).

8
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Policy Approval of Search Warrant Alert Medical Procedure
(SWAMP): Police and Emergency Department Joint Response
Signed, approved, and implemented by
____________________________ ______________________________
Chief of Police
Medical Facility Administrator

SWAMP Endorsed by
_______________________/______ ____________________/______
County Prosecutor
Date Court Administrator
Date
_______________________/______ __________________________
Senior Judge(s)
Date
Effective Date

Law Enforcement Executive Forum • 2009 • 9(4)
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Addendum
(Page 1 of 4) (Return all pages)
*****IMMEDIATE ATTENTION REQUIRED*****
SEARCH WARRANT ALERT MEDICAL PROCEDURE (SWAMP)
TRANSMISSION
TO

_________________________________________/_________/___________
(Judicial Officer’s Name/Title/Office Code)
Date
Time/Hours

SENT VIA/TO
E-Mail___________________________________________________________
		
(Address)
Teleconference____________________________________________________
		
(Connection/Telephone/Code)
Facsimile_________________________________________________________
		
(Telephone Number)
Other____________________________________________________________
		
(Explain)
FROM _________________________________________________________
		
(Officer’s Name/ Badge Number/Other ID)
RETURN TO/VIA
Connection/Telephone/Code ______________________________________

10
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(Page 2 of 4) (Return all pages)
APPLICATION, AFFIDAVIT, and AUTHORIZATION
I, _______________________________ a duly sworn and certified law enforcement
(Affiant)
officer and member of the __________________ police/sheriff’s department, have
(Law Enforcement Agency/Organization)
in physical custody__________________________, having been
(Arrestee’s Name if Known/Unknown)
• Arrested as a person named in a valid arrest warrant
• Arrested incidental to the execution of a valid search warrant
• Arrested for a crime with probable cause and/or in the officer’s view but
without a warrant
The initial and underlying offense or circumstance was a
•
•
•
•

Terry stop
Traffic violation
Misdemeanor in officer’s view
Felony

Statement of Probable Cause
On___________ at approximately________ at ________________________________
(Day/Mo/Yr)
(Time/Hrs)
(Location/Address)
within my jurisdiction and during the arrest, the arrestee, while in my view,
ingested something that based upon my training, education, and experience as a
law enforcement officer and considering the totality of the circumstances leads me
reasonably to believe the arrestee ingested evidence, drugs, or other dangerous
objects or substances which may cause serious injury or death to the arrestee,
officers, and others.
A. Having observed the arrestee ingest evidence, drugs, or other dangerous objects
or substances and upon the arrestee voluntarily opening his or her mouth for
my inspection finding nothing, it is my reasonable belief that the evidence,
drugs, or other dangerous objects or substances have been swallowed.
B. Having observed the arrestee ingest evidence, drugs, or other dangerous objects
or substances and the arrestee refusing to comply with my requests to open his
or her mouth for my inspection, it is my reasonable belief that the evidence,
drugs, or other dangerous objects or substances are being held in his or her
mouth.
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(Page 3 of 4) (Return all pages)
These facts create exigent circumstances requiring inspection of the arrestee’s
mouth and/or stomach, however, the use of force by officers to open and inspect
the arrestee’s mouth is likely to create a greater danger and result in serious injury
or death. Therefore, the affiant reasonably believes medical intervention is a
reasonable and necessary measure to (1) remove the risk of danger to the arrestee,
officers, or others; (2) prevent the destruction of evidence or contraband; and
(3) render aid or assistance to the arrestee who the affiant reasonably believes is in
need of assistance.
The arrestee presently is in the physical custody of law enforcement officers and is
in the ______________________________, a recognized medical facility and in the
(Name of Medical Facility)
presence of recognized medical doctors/physicians.
Evidence to Be Seized
Evidence, drugs, or other dangerous objects or substances being held in the
arrestee’s mouth/stomach that
___ tends to show a crime has been committed.
___ tends to show a risk of danger to the arrestee, officers, or others.
___ tends to show a legitimate need for medical aid or assistance to the arrestee.
I declare under penalty of perjury that the information within my personal
knowledge contained in this affidavit, including all incorporated documents are
true.
___________/_____________
Date
Time/Hours		

12

_________________________________
Affiant
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(Page 4 of 4) (Return all pages)
WARRANT AUTHORIZATION
SEARCH WARRANT TO LAW ENFORCEMENT OFFICER: Whereas, facts have
been sworn to or affirmed before me (personally or electronically consistent with
local practices) by written affidavit(s) attached hereto from which I have found
probable cause, I do authorize you to search the body of the person described,
and to seize, secure, inventory, and make return according to the laws of [THIS
STATE].
This SEARCH WARRANT ALERT MEDICAL PROCEDURE EMERGENCY
shall be served in the above stated medical facility as soon as practicable and
by acceptable medical procedures, as determined by MEDICAL STAFF in
attendance.
Issued under my hand this ________ day of ____________, 20-at________M, o’clock.
							

(SEAL)

_____________________________/_________/________________________________
Signature of Issuing Authority
Title
Date Commission Expires
IMPORTANT: ALL FOUR (4) PAGES MUST BE IN THE POSSESSION OF THE
AFFIANT AT TIME OF EXECUTION OF WARRANT.
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American College of Emergency Physicians. In 2010, he will graduate from
Duquesne University Law School.
Thomas G. Johnson is an attorney who has been in the private practice of
law for more than 30 years, specializing in criminal defense. He is a past
president of the Indiana County Bar Association and currently serves as a
director. He has been admitted to the Supreme Court of the Commonwealth of
Pennsylvania, Federal District Court for the Western District of Pennsylvania,
United States Third Circuit Court of Appeals, and the United States Supreme
Court. He serves on the Board of Trustees of Southern Alleghenies Museum
of Art and is chairman of the Acquisitions Committee. In addition, he is a
former adjunct instructor of Criminal Law/Constitutional Law at Indiana
University of Pennsylvania. He received his Juris Doctor from the University
of Oklahoma/Ohio Northern University.
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degree from Kutztown University, Pennsylvania.
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Arizona v. Gant—The Application of
a Search Incident in Vehicles: “Wreck
on the Highway”
Thomas “Tad” Hughes, JD, PhD, Department of Justice Administration,
University of Louisville

Introduction
Whenever a person is subject to a custodial arrest, he or she is also subject to a
search of person and area around them. The twin justifications of the protection
of officers and of evidence underpin this exception to the warrant requirement
(Ostertag, 2006). The arrest of the suspect must be based on probable cause, and
the search incident to the arrest must be contemporaneous. These searches happen
with great frequency. In the United States, it is estimated that 14,380,370 people are
arrested each year (Sourcebook, 2006). As such, each of them is potentially subject to
a search incident to arrest.
Recently, the U.S. Supreme Court decided the case of Arizona v. Gant (2009). The
case focuses on the ability of police to conduct a warrantless search of a vehicle if
its recently arrested occupant poses no threat to the preservation of evidence or
the safety of officers.
This paper will first examine the general governance of the Fourth Amendment
in searches and seizures, and then will examine the concept of search incident
to arrest and prior Supreme Court cases that directly define it. A review of how
the federal appeals courts apply the general Supreme Court precedents will be
conducted, and a detailed examination of the opinion in Arizona v. Gant (2009) will
be presented. Finally, the policy implications of the case will be discussed.

Fourth Amendment
The Fourth Amendment, often implicated in encounters between the police and
citizens, reads as follows:
The right of the people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures, shall not be violated,
and no warrants shall issue, but upon probable cause, supported by oath
or affirmation, and particularly describing the place to be searched, and the
person or things to be seized.
The amendment applies to both the seizure and search of things or persons by the
state. The determination of whether a seizure of a person is reasonable, and thus
legal, depends upon the type of seizure and the amount of evidence an officer
possesses. The law surrounding the Fourth Amendment generally requires that
searches be conducted with a warrant. The core idea of this requirement is to
interpose a magistrate’s review in place of the officer’s prior to a search or seizure.
Law Enforcement Executive Forum • 2009 • 9(4)
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Practical reality, however, requires that exceptions to this general rule must be
provided to law enforcement.

Search Incident to Arrest
The ability to search a lawfully arrested person incident to his or her arrest has a
long history of common law recognition (Dery & Hernandez, 2005). In American
jurisprudence, the exception flows from the dicta of many cases.1 Few areas of search
and seizure law have enjoyed the fluctuation in scope as has the idea of search
incident to arrest (Ball, 2005; Lewis, 2005). Twin justifications of the protection
of officers and of evidence underpin this exception to the warrant requirement
(Ostertag, 2006). The doctrine requires that the arrest of the suspect be based on
probable cause and that the search incident to the arrest be contemporaneous to
the arrest. A contemporaneous search is one that occurs around the same time as
the arrest. Typically, the search comes on the heels of the arrest, but most circuit
courts have concluded that the search may also precede the arrest.2 What the
officer encounters during the search is seizable under the plain view doctrine if the
basis of the seizure is immediately apparent to the officer. That is, the officer must
have probable cause to believe that “the object is fruit, instrumentality or evidence
of crime” (Lafave, Isreal, & King, 2000, p. 186). When the officer has probable
cause to believe that specific evidence is under threat of active disposal efforts, the
police may use reasonable force to prevent destruction (e.g., swallowing evidence)
(Lafave et al., 2000).
The Supreme Court clearly addressed and focused the scope of the practice in
Chimel v. California, 395 U.S. 752 (1969). The case involved a search of Chimel’s
home conducted by police officers. The officers, who possessed an arrest warrant,
gained lawful entry to the home and affected an arrest of Chimel. After the arrest,
the officer then asked for consent to look around. When Chimel refused, the officers
noted that they were legally allowed to conduct a search due to his lawful arrest.
With Chimel’s wife, the officers conducted a detailed search of the home. The
officers seized coins, medals, and other objects. Chimel was tried for burglary, and
the seized items were admitted into evidence and used against him. In review, the
Court assumed Chimel’s arrest was constitutional and focused on the scope of the
search in which the officers engaged. The Opinion found that the long-held practice
of searching persons arrested made logical sense as it preserved evidence, enhanced
officer safety, and reduced the risk of escape of the arrestee. Yet, these exceptions to
the warrant requirement had to be strictly limited to provide protection to the core
protections of the Fourth Amendment. The holding in the case created a relatively
specific scope for the practice. Specifically, the Opinion held that
When an arrest is made, it is reasonable for the arresting officer to search the
person arrested in order to remove any weapons that the latter might seek
to use in order to resist arrest or effect his escape. Otherwise, the officer’s
safety might well be endangered, and the arrest itself frustrated. In addition,
it is entirely reasonable for the arresting officer to search for and seize any
evidence on the arrestee’s person in order to prevent its concealment or
destruction. And the area into which an arrestee might reach in order to
grab a weapon or evidentiary items must, of course, be governed by a like
rule. A gun on a table or in a drawer in front of one who is arrested can be
as dangerous to the arresting officer as one concealed in the clothing of the
18
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person arrested. There is ample justification, therefore, for a search of the
arrestee’s person and the area “within his immediate control”—construing
that phrase to mean the area from within which he might gain possession of
a weapon or destructible evidence. (762-763)
Yet, the holding noted that there is no similar justification for searching any other
room or more distant concealed areas in the room where the arrest was affected.
These searches could be properly conducted under some other exception or a
warrant but were not proper under the concept of search incident to arrest.
Subsequently, the Court classified the search incident to arrest not as an exception
to the warrant requirement but as a per se reasonable search. In United States
v. Robinson, 414 U.S. 218 (1973), a police officer stopped the defendant with
knowledge that he was driving without an operator’s license. Four days prior to
this stop, the officer had interacted with Robinson and thus had reason to believe
his operator’s license was suspended. Robinson’s car was pulled over, and upon
his exit, he was informed he was under arrest. The officer then searched Robinson
according to departmental procedure. During the search, the officer felt a small
package in Robinson’s breast pocket. The officer removed the package, a crumpled
cigarette pack, and opened it. It contained 14 small capsules of white power later
identified as heroin. The defendant was convicted of heroin-related charges.
The Opinion’s rationale started by noting the long history of the acceptance of the
search incident to arrest exception to the warrant requirement. Justice Rehnquist
also noted that while the scope of the search incident to arrest of the area around
the arrestee had experienced substantial fluctuation in the law, the search of the
arrestee’s person has been well settled.
The Opinion then noted that a frisk would not suffice in a custodial situation as
“an arrest is a wholly different kind of intrusion upon individual freedom from a
limited search for weapons, and the interests each is designed to serve are likewise
quite different” (228). Justice Rehnquist noted that “the justification . . . for the
authority to search incident to a lawful arrest rests quite as much on the need
to disarm the suspect in order to take him into custody as it does on the need to
preserve evidence on his person for later use at trial” (234). Therefore, because the
rationales for stop and frisk differ, applying the limitations associated to a stop and
frisk situation does not make sense in these types of cases. Nor are stop and frisk
limitations applicable because a particular search incident to arrest has a likely
“absence of probable fruits or further evidence of the particular crime for which
the arrest is made” (234). Such a rule would require litigation “in each case [where]
the issue of whether or not there was present one of the reasons supporting the
authority for a search of the person incident to a lawful arrest” (235).
In reviewing several prior cases, Justice Rehnquist concluded that “since the
statements in the cases speak not simply in terms of an exception to the warrant
requirement, but in terms of an affirmative authority to search, they clearly
imply that such searches also meet the Fourth Amendment’s requirement of
reasonableness” (226). Specifically, the Opinion held that
The authority to search the person incident to a lawful custodial arrest, while
based upon the need to disarm and to discover evidence, does not depend
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on what a court may later decide was the probability in a particular arrest
situation that weapons or evidence would in fact be found upon the person
of the suspect. A custodial arrest of a suspect based on probable cause is a
reasonable intrusion under the Fourth Amendment; that intrusion being
lawful, a search incident to the arrest requires no additional justification. It is
the fact of the lawful arrest which establishes the authority to search, and we
hold that in the case of a lawful custodial arrest a full search of the person is
not only an exception to the warrant requirement of the Fourth Amendment,
but is also a “reasonable” search under that Amendment. (235)

Search Incident to Arrest in a Vehicle
Over time, constitutional propositions are used in differing factual situations.
The case of New York v. Belton, 453 U.S. 454 (1981), involved the search incident to
arrest doctrine applied to an automobile. Specifically, the Court examined “when
the occupant of an automobile is subjected to a lawful custodial arrest, does the
constitutionally permissible scope of a search incident to his arrest include the
passenger compartment of the automobile in which he was riding?” (771-772). The
case involved a traffic stop for speeding. A police officer stopped a vehicle with
four individuals, none of whom were the owner of the car or related to the owner
of the car. The officer also smelled marijuana smoke and saw a container marked
“Supergold” on the floor of the car. He ordered the passengers out of the vehicle
and arrested them for possession of marijuana. The passengers were separated
and searched. The officer retrieved the envelope from the floor and found that it
contained marijuana. The officer then searched the passenger area of the vehicle.
In the car was a jacket belonging to Belton. The officer’s search of the jacket found
cocaine in one of the pockets.
In the case’s reasoning, the Court acknowledged that the scope of a search incident
to arrest, while easy to articulate, was difficult to apply in the policing milieu. The
Opinion also called for clear specific rules. Noting that a “highly sophisticated
set of rules, qualified by all sorts of ifs, ands, and buts and requiring the drawing
of subtle nuances and hairline distinctions, may be the sort of heady stuff upon
which the facile minds of lawyers and judges eagerly feed” (773-774), but police
find them difficult or impossible to implement in the field. This argument was
bolstered by observing that during implementation, officers often have limited
expertise and significant time constraints that would not allow a detailed analysis
of the social and individual interests involved in the fact situation. Moreover, the
opinion relied on United States v. Robinson, 414 U.S. 218 (1973), which dispelled
the idea that “there must be litigated in each case the issue of whether or not
there was present one of the reasons supporting the authority for a search of the
person incident to a lawful arrest” (235). The Belton Opinion (New York v. Belton,
453 U.S. 454 [1981]) held that “when a policeman has made a lawful custodial
arrest of the occupant of an automobile, he may, as a contemporaneous incident
of that arrest, search the passenger compartment of that automobile” (775). In
elaborating upon the holding, the case noted “the police may also examine the
contents of any containers found within the passenger compartment, for if the
passenger compartment is within reach of the arrestee, so also will containers in
it be within his reach. . . . Such a container may, of course, be searched whether it
is open or closed, since the justification for the search is not that the arrestee has
no privacy interest in the container but that the lawful custodial arrest justifies the
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infringement of any privacy interest the arrestee may have” (775). The holding is
applicable to “closed or open glove compartments, consoles, or other receptacles
located anywhere within the passenger compartment, as well as luggage, boxes,
bags, clothing, and the like” (775). This ruling does not, however, apply to areas
other than the interior of the passenger compartment (e.g., the trunk).
While the search incident to arrest exception is based upon the idea of preservation
of evidence or discovery of weapons, an officer conducting a proper search need
have no suspicion that the container in question contains evidence or a weapon.
Moreover, the examining of containers that could not hold a weapon or evidence is
also constitutional. The Opinion concluded by examining the case holding in light
of the facts presented in the case. Specifically, the case stated, “it is not questioned
that the respondent was the subject of a lawful custodial arrest on a charge of
possessing marijuana. The search of the respondent’s jacket followed immediately
upon that arrest. The jacket was located inside the passenger compartment of the
car in which the respondent had been a passenger just before he was arrested.
The jacket was thus within the area which we have concluded was ‘within the
arrestee’s immediate control’ within the meaning of the Chimel case. The search of
the jacket, therefore, was a search incident to a lawful custodial arrest, and it did
not violate the Fourth and Fourteenth Amendments” (776).
Belton has been widely accepted by the state jurisdictions. Currently, 41 states follow
the rule, and some of these states have based the rule on their own constitution’s
provisions (Anderson Reporting Company, 2008).
The outer boundary of search incident to arrest in a vehicle context was established
in Knowles v. Iowa, 525 U.S. 113 (1999), which involved a traffic stop for speeding.
Rather than arrest Knowles, the officer elected to issue him a citation. The officer
conducted a search of the vehicle incident to the citation and found marijuana and
a marijuana pipe under the driver’s seat.3 Knowles was then arrested on drugrelated charges.
The Court framed the issue in the case as “whether such a procedure [search incident
to citation] authorizes the officer, consistently with the Fourth Amendment, to
conduct a full search of the car” (114). In reviewing the case, the Opinion noted the
core rationales of officer safety in a custodial situation and evidence preservation
that underlie the search incident to arrest exception to the warrant requirement.
Specifically, the Court noted that “the threat to officer safety from issuing a traffic
citation, however, is a good deal less than in the case of a custodial arrest” (117).
The logic of evidence preservation is also weakened in the context: “Once Knowles
was stopped for speeding and issued a citation, all the evidence necessary to
prosecute that offense had been obtained. No further evidence of excessive speed
was going to be found either on the person of the offender or in the passenger
compartment of the car” (117). Thus, the Opinion held that a search of vehicle
incident to citation, at least where no other evidence of the cited offense is likely to
be found in the vehicle, is unconstitutional.
In Thornton v. U.S., 541 U.S. 615 (2004), the Court confronted a variation of the search
incident to arrest exception involving a recent occupant of a vehicle. The specific
issue addressed in Thornton was “whether Belton’s rule is limited to situations where
the officer makes contact with the occupant while the occupant is inside the vehicle,
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or whether it applies as well when the officer first makes contact with the arrestee
after the latter has stepped out of his vehicle” (617).
In Thornton, a uniformed officer in an unmarked car became suspicious when a
driver slowed down to avoid driving next to him. The officer pulled off the road
and ran the license plate of the vehicle. The officer learned that the plate observed
on the Town Car was registered to a Chevy. Before the officer could pull the vehicle
over, the driver parked the car and exited the vehicle. The officer pulled behind
the car and confronted the driver, requesting his driver’s license. The suspect
(Thornton) appeared very nervous during the interaction. The officer asked if
Thornton had any narcotics and requested consent to perform a pat-down search.
Thornton consented to the search. The officer detected a bulge in Thornton’s pocket
and again asked Thornton if he had any narcotics. Thornton replied that he did,
and he retrieved two bags—one containing marijuana and one containing cocaine.
Thornton was arrested, handcuffed, and placed in the back of the police vehicle.
The officer then searched Thornton’s automobile and found a handgun.
The Thornton opinion reviewed the basic logic of Chimel and Belton. It also noted
the practical difficulty of implementing complex search incident to arrest policies
in “real world” situations. The case then noted the similarity of the case to Belton
and explained the lack of import of occupation of the vehicle to the application of
the search incident to arrest doctrine. In Belton, the fact that the officer ordered the
occupants out of the car or initiated contact with them while they were occupants
was not important. That is, these were not essential facts to the rationale of that case.
The Opinion emphatically states that “there is simply no basis to conclude that the
span of the area generally within the arrestee’s immediate control is determined by
whether the arrestee exited the vehicle at the officer’s direction, or whether the officer
initiated contact with him while he remained in the car” (Thornton v. U.S., 620-621).
The Opinion then addresses the core rationales for the search incident to arrest
exception, noting that “the arrest of a suspect who is next to a vehicle presents
identical concerns regarding officer safety and the destruction of evidence as the arrest
of one who is inside the vehicle” (621). In highlighting the similarity of the danger the
opinion averred, “nor is an arrestee less likely to attempt to lunge for a weapon or to
destroy evidence if he is outside of, but still in control of, the vehicle” (621).
The holding of the case stated that “Belton governs even when an officer does not
make contact until the person arrested has left the vehicle” (617). Thus, whether a
suspect is in or out of a vehicle at the moment of police contact does not determine
the applicability of the Belton rule. In noting that “an arrestee’s status as a ‘recent
occupant’ may turn on his temporal or spatial relationship to the car at the time of
the arrest and search” (622), the case does indicate two factors that may limit the
application of the rule. The Court declined to address the issue of when a person
is temporally or spatially too removed for the rule to operate.

Lower Federal Courts
Several lower courts have confronted issues surrounding the interpretation of the
Belton rule. Many of these cases have examined the temporal and spatial issues not
examined in Thornton. These cases have reached conflicting results, thus the law
in these areas is unsettled.
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United States v. Mapp, 476 F.3d 1012, 1014-1015, 1019 (D.C. Cir., 2007), involved a
drug offender convicted of distributing PCP, which was discovered in a search
incident to arrest of his vehicle. In this case, Mapp legally stopped, exited his car,
and approached the police officer’s vehicle, which was parked behind his. The
officer arrested Mapp based upon probable cause believing Mapp committed a
traffic violation. He was placed in the back of the officer’s police car. Due to issues
beyond the officer’s control, the search incident to arrest of the vehicle was delayed
for approximately 10 minutes after the arrest.4 The circuit court held the search to
be in accordance with the rules and logic articulated in the Belton and Thornton
cases. The initial contact occurred near Mapp’s car; he was arrested at the officer’s
car, which was parked directly behind his vehicle; and the search was conducted
approximately 10 minutes after the arrest.
U.S. v. Hrasky, 453 F.3d 1099 (8th Cir., 2006), involved a firearms conviction based
upon evidence obtained in the search of the suspect’s vehicle incident to his arrest.
In this case, the officer had reason to believe Hrasky was driving without a proper
license. The officer spoke with Hrasky near his patrol car. Upon determining that
Hrasky was driving improperly, the officer placed him under arrest and put him
in the back of the police cruiser. Hrasky indicated that he wished to avoid jail
and offered to become a confidential informant for the state. The officer at this
point had the discretion to issue a citation or engage in a full custodial arrest.
After speaking with a narcotics agent for approximately 45 minutes, a deal
was not struck. A search incident to arrest of the truck was conducted over an
hour after the suspect was first arrested. In the passenger compartment of the
vehicle, two concealed handguns were found. The court found the search to be
contemporaneous and thus constitutional. The court noted that a contemporaneous
search is not simply temporal calculation. Rather, determining whether a search
is contemporaneous requires an examination of the reasonableness of the timing
of the search considering the facts involved in the arrest. Thus, the context of the
situation informs the reasonableness of the timing of a search incident to arrest.
Here, the delay was created by negotiations between the defendant and the state
regarding his participation as a confidential informant. Once it was decided
that the defendant was not to perform that function, the officer performed a full
custodial arrest.
The Opinion concluded that “the search of Hrasky’s truck certainly was
contemporaneous with this decision to proceed with a full custodial arrest.
Although an hour had elapsed since the initial detention, we think that it was
still reasonable for police to consider Hrasky a ‘recent occupant’ of the truck. The
episode began with an encounter between the trooper and Hrasky at the vehicle,
and the search was the culmination of a continuing series of events at the scene
arising from the traffic stop” (1102-1103). Moreover, this delay was initiated by the
defendant’s desire to avoid jail. The Opinion concludes that finding this search
outside the Belton rule might confuse officers in the field.
In 2005, the Ninth Circuit in U.S. v. Osife, 398 F.3d 1143 (9th Cir., 2005), specifically
examined “whether the Fourth Amendment permits police to search an automobile
after arresting its recent occupant, even when evidence related to the crime is unlikely
to be found” (1144). In this case, Osife allegedly urinated next to the truck in a public
parking lot, was arrested for indecent exposure, and placed in the back of a police
cruiser. A search of his truck revealed a stolen handgun, and he was subsequently
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convicted of being a felon in possession of a firearm. Osife’s contention was that the
search was unconstitutional because the search was not at all related to the crime
for which he was arrested. In rejecting this logic, the Opinion stated, “the Supreme
Court clearly held in Robinson that courts are not to consider in an individual case
whether there is reason to think that evidence of the crime of arrest will be found in
a search pursuant to arrest” (1148).
In U.S. v. Nichols, 512 F.3d 789 (6th Cir., 2007), officers in Nashville stopped a
vehicle they believed contained Nichols, who had a felony warrant for his arrest.
The officer recognized Nichols from the computer mug shot returned from a
database check. Nichols was arrested and placed in the back of a police cruiser. A
police officer searched the car in which Nichols was sitting and found a handgun
in a locked glove box opened with keys found on the scene. In deciding that the
search was proper, the circuit court noted that “those circuit courts of appeal that
have considered the specific question of a locked glove box are unanimous in
holding that the Belton rule allows a search” (797). Joining this line of decisions,
the Opinion held “that the search-incident-to-arrest authority permits an officer to
search a glove box, whether open or closed, locked or unlocked” (797-798).
The case of U.S. v. Grooms, 506 F.3d 1088 (8th Cir., 2007), involved an altercation
with a bouncer at a nightclub. Grooms told the doorman that he was going to
his vehicle to retrieve a gun. Police were notified of the threat and received a
description. Grooms returned in his vehicle and parked near the bar. Public safety
officers stopped Grooms, frisked him, and placed him in handcuffs. Kansas City
police officers responded to the scene. Grooms was standing near his truck, which
was locked, and his keys had been taken. A database check revealed that Grooms
had outstanding warrants. The officers requested consent to search, but Grooms
declined. The officers searched his truck incident to his arrest about eight minutes
after they arrived. The search revealed two closed containers—one with two
handguns and the other with drugs and a digital scale. Grooms was convicted
based upon evidence found in the search. Grooms appealed, claiming he was not a
recent occupant due to the eight-minute delay in the search and that as he and the
vehicle were secured, he was not a safety risk to the officers or others. In finding
that Grooms was a recent occupant, the circuit court noted that the search was
the product of a “continuous sequence of events after his stop” and that “eight
minutes is not a long period of time and some of the delay can be attributed to
Grooms’s [actions]” (1091). Thus, a search need not happen immediately after an
arrest. There can be a delay as long as the search occurs in a continuous sequence
of events. The determination involves more than the passage of time; the context
of the situation must also be considered. Grooms also averred that the underlying
rationales for search incident to arrest were not present. Since he was secure, the
need to protect officer safety and evidence were not present. The Eighth Circuit
Court simply noted that the Supreme Court precedent was clear; the presence
or absence of these issues was not dispositive of whether police can engage in a
search incident to arrest.
In U.S. v. Megginson, 245 Fed. Appx. 262 (4th Cir., 2007), the Fourth Circuit Court
succinctly denied an appeal concerning the search incident to arrest of a vehicle.
Here, Megginson claimed that the search was exploratory. He contended that the
police “did not have a valid reason to search his car, as they had no reason to
believe that there was evidence of the crime charged (domestic violence) within
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the car” (262). In determining that the search was constitutional, the Opinion stated
that “while Megginson relies on Justice Scalia’s concurrence in Thornton, this court
continues to apply the ‘clear rule’ announced in Belton and its progeny” (262).
The case of U.S. v. Booker, 378 U.S. App. D.C. 126 (D.C. Cir., 2007), involved a traffic
stop and search incident to arrest for failure to have a permit.5 Booker was arrested
after he exited the vehicle but was within several steps of the car. The search of
the passenger compartment revealed a bookbag that contained two handguns,
ammunition, and 51 grams of marijuana. The defendant was convicted of intent
to distribute marijuana. The circuit court determined that Booker was a recent
occupant, and search incident to arrest was proper because he was stopped a short
distance from the vehicle and the search occurred immediately after the arrest.
More recently, the case of U.S. v. Gordon, U.S. App. LEXIS 3048 (4th Cir., 2008),
involved a call for service regarding a domestic dispute and a resulting conviction
of Gordon for being in possession of a firearm after a conviction for domestic
violence. Responding to the call, police observed Gordon standing on a porch,
four to five feet from his vehicle. Gordon objected to a search incident to his arrest
for trespass.6 In upholding the search, the circuit court noted that “he was placed
under arrest while standing just two or three feet from the SUV, and after having
just retrieved a letter from the vehicle that formed the basis for his arrest. The SUV
was searched immediately upon his arrest” (5).

Cases Limiting the Application of Search Incident to Arrest
Some cases have limited the use of search incident to arrest in a vehicle context.
The case of U.S. v. Wells, 347 F.3d 280 (6th Cir., 2003), involved a substantial drug
investigation. Officers amassed a body of evidence that Wells was dealing in
cocaine. With the aid of a confidential informant, Wells was stopped, removed
from his car, and arrested. However, the car was driven to a nearby precinct and
searched. The search found drugs, which were later admitted in court against
Wells. Because the search did not follow on the heels of the arrest, the appellate
court refused to find the search constitutional under the search incident to arrest
doctrine.7
Similarly, U.S. v Edwards, 242 F.3d 928 (10th Cir., 2001), involved an appeal from a
conviction of armed robbery. Officers responded to a silent alarm at a bank. Upon
arriving, they found Edwards and his girlfriend near the bank with a bag containing
an exploded dye pack and a substantial amount of cash. When asked about this,
Edwards had two confusing explanations. The officers handcuffed Edwards and
his girlfriend and placed them in different police cars. While Edwards was being
held, but prior to being taken to the station, police learned that the bank had not
been robbed. The record is unclear who among the investigating officers knew the
bank had not been robbed. The police then searched a rental vehicle that was being
used by Edwards. The car was rented in the name of Edwards’ girlfriend and was
parked 100 to 150 feet from where Edwards was questioned by the police.
The search incident to arrest of the car and its trunk turned up substantial evidence
relating to a prior bank robbery in a nearby city. In finding the search improper,
the court noted, “once the immediate rationale for conducting a search incident
to arrest has passed, the police may not then engage in a search absent probable
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cause to do so” (937). The Opinion noted that “in this case, the police searched
both the rental car and the bags located within its trunk. Edwards was not arrested
in or near the car, but 100-150 feet away from the car, and he was handcuffed in the
back of a police vehicle at the time of the search. There was thus no reason to fear
that Edwards could retrieve a weapon or destroy evidence in the car, as nothing
within the car was in Edwards’ ‘grab space’ or immediate control” (938).
Moreover, there was no evidence that Edwards had substantial control over the
car immediately prior to the police interaction. As a result of these facts, the court
concluded that “because Edwards was incapacitated with handcuffs and sitting in
the back of a police car approximately 100-150 feet away from the rental car, any
justification to conduct a search incident to arrest had dissipated” (938).8
U.S. v. Green, 324 F.3d 375 (5th Cir., 2003), involved a detailed drug investigation.
Here, officers with a parole warrant followed Green to his home. As the police
approached in their vehicle, they saw him on the front porch of his home 25 feet
from his car. The officers identified themselves and frisked him on a car adjacent
to his own. When Green was informed that he was under arrest, he broke free but
was recaptured six to 10 feet from his car. He was handcuffed and surrounded by
four police officers. A fifth officer searched Green’s car and found a handgun.
This pre-Thornton holding found the search unconstitutional. Here, the court
focuses on the safety and preservation of evidence rationale articulated in Chimel.
Since the defendant was cuffed away from the vehicle and surrounded by four
officers, the court did not find that he posed a threat to the officers or to evidence
in the vehicle. Thus, the search was not proper under the search incident to arrest
exception to the warrant requirement.
The focus of U.S. v. Caseres, 2008 U.S. App. LEXIS 15575 (2007), was the legality of
a search incident to arrest flowing from a traffic stop. An officer on patrol noted
two potential traffic violations. The officer did not interact with the defendant
(Caseres) until he had exited the vehicle and was in the front lawn of a residence.
When the officer engaged Caseres, he verbally threatened the officer. The officer
then informed him he was under arrest. Caseres broke free, a foot pursuit ensued,
and he was captured 1.5 blocks from where his car was parked. The passenger
compartment of the car was searched some time after Caseres was taken into
custody, and a handgun and ammunition were found.
In this case, the court found the search incident to arrest unconstitutional. The
opinion noted that the defendant was handcuffed over a block away from his car
and the search took place a substantial time after his custodial arrest. The court
concluded that “the search of Caseres’s car was characterized by neither the
spatial nor the temporal proximity to the place and time of the arrest required to
constitute a valid search incident to arrest” (11).

Arizona v. Gant
Both the facts and procedural history of the Arizona v. Gant, 129 S. Ct. 1710;
173 L. Ed. 2d 485 (2009), case are somewhat complicated. In this case, the police
responded to a complaint of possible narcotics activity. The police knocked on
a residence door and encountered Gant. A records check was performed and an
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outstanding warrant and a suspended driver’s license were shown for Gant. The
police left but subsequently returned to the residence. There they encountered a
man and a woman. The woman was found to be holding a crack pipe. During this
interaction, Gant arrived in a vehicle. He exited the vehicle and walked toward
the officers. An officer called to Gant by name, and Gant identified himself. The
officer then took Gant into custody based upon both his outstanding warrant and
his driving with a suspended license. Gant was taken from an area near the vehicle
and placed in the back of a police car. Gant’s car was searched. Officers found a
weapon and a jacket. A search of the jacket revealed cocaine. Gant filed a motion to
suppress the evidence found in the search of his car. His motion was denied, and
he was convicted for unlawful possession of cocaine and unlawful possession of
drug paraphernalia.
In reviewing the denial of his motion to suppress, the appellate court concluded
that the search of Gant’s car was not proper under the search incident to arrest
exception to the warrant requirement and thus his motion should have been
granted. In reaching this decision, the Opinion relied upon the fact that there was
no officer-initiated confrontation or attempted confrontation while Gant was in his
vehicle: “Gant voluntarily—that is, not in response to police direction—stopped
his vehicle, exited it, and began to walk away from it” (Arizona v. Gant, 202 Ariz.
240:244 [2002]). The court found that the rationales of officer safety and evidence
preservation “disappear because the vehicle’s passenger compartment [was] not
available to the arrestee at the time the police encounter[ed] or arrest[ed] the
person” (244).
The U.S. Supreme Court granted the state’s petition for certiorari on April 21, 2003
(Arizona v. Gant, 538 U.S. 976 [2003]). While awaiting argument, a subsequent case
was decided in Arizona. As a result, the Supreme Court remanded the case for
reconsideration in light of the new Arizona case. As a result of the vacation, the
Arizona court remanded the case for a formal evidentiary hearing to better establish
the facts of the case and to decide the propriety of the motion to suppress.
The evidentiary hearing generally found facts similar to those stipulated in the first
Gant case. However, Gant’s distance from his vehicle was established to be eight to
10 feet at the time of his arrest, and the time of the vehicle search was within one to
three minutes of his being taken into custody. Based on these facts, the trial court
found that the search was proper and the motion to suppress was denied.
The denial of the motion to suppress was appealed and resulted in a second state
appellate review of the case: Arizona v. Gant, 213 Ariz. 446 (2006) (“Gant II”). The
appellate court stated, “our analysis must be guided by the rationales underlying
the search incident to arrest exception to the warrant requirement and that these
rationales are absent under the circumstances here” (449). The opinion noted the
lack of evidence regarding and danger to officers or evidence at the time of the
search of Gant’s car.
Next, the opinion noted that Thornton only held that an officer may conduct a
search incident to arrest when an officer does not make contact until the person
arrested has left the vehicle. Thus, the issue of “whether officers may conduct a
search incident to arrest once the arrestee is handcuffed and secured in the back
of a patrol car” (450) is not directly resolved in that case. The appellate court then
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noted that both Arizona law and Belton did not relieve “the state of its duty to
demonstrate the appropriate constitutional basis for a search conducted incident
to an arrest. Rather, both courts have restricted the Belton reasoning to questions
regarding the spatial scope of an already valid search” (451). The opinion also
noted the factual differences between Belton and the case at bar. In Belton, there was
a lone officer with four persons in a car. In this case, there were several officers,
and the suspects were handcuffed and contained in police vehicles.
The appellate court also linked the concept of “contemporaneousness” to the
presence of danger to officers or evidence. The Opinion noted that “although
officers searched Gant’s car shortly after completing their arrest and securing
him in the patrol car, the dangers of the arrest that would trigger the Chimel
exception to the warrant requirement no longer existed by that time. Thus, the
officers did not search Gant’s car contemporaneously with his arrest if we define
‘contemporaneously’ with reference to the Chimel rationales for permitting a
warrantless search at all” (452). In effect, a contemporaneous search was not just a
search that satisfied a close temporal order but, rather, a search that was necessary
due to dangers associated with the setting and thus must be conducted in a time
period during which those dangers are substantial.
The Opinion then concluded that prior State Supreme Court precedent requires
the consideration of “the rationales behind the search incident to arrest exception
to the warrant requirement when examining the searches of a vehicle incident to
arrest” (453). When this analysis was undertaken in this case, the court found they
were not satisfied. As a result, the search was unconstitutional and the motion to
suppress the evidence should be granted.
The Supreme Court granted review to decide the scope of the search incident to
arrest exception to the warrant requirement in the automobile context. Specifically,
the Court looked to determine if Belton authorizes a vehicle search incident to a
recent occupant’s arrest after the arrestee has been secured and cannot access the
interior of the vehicle.
The 5 to 4 holding in the case stated that “Police may search a vehicle incident to
a recent occupant’s arrest only if the arrestee is within reaching distance of the
passenger compartment at the time of the search or it is reasonable to believe the
vehicle contains evidence of the offense of arrest. When these justifications are
absent, a search of an arrestee’s vehicle will be unreasonable unless police obtain
a warrant or show that another exception to the warrant requirement applies
(Arizona v. Gant, 173 L. Ed. 2d 485:501 [2009].9
The reasoning of the case may be divided into five sections. Justice Stevens begins by
noting that searches conducted without judicial approval are generally considered
unreasonable absent a clear exception. One such exception, search incident to
arrest, flows from the need to protect both officers and evidence. The Opinion then
reviewed the application of this exception in the automobile context. The specific
case, Belton, involved a lone police officer who stopped a speeding car containing
four occupants. The officer legally arrested the four suspects and searched the
vehicle and found cocaine. Justice Stevens provided a recast interpretation of
Chimel in the Belton case that was linked to the rationale of the search incident to
arrest doctrine. Citing the briefs in Belton, he noted that there was “suggestion by
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the parties or amici [in Belton] that Chimel authorizes a vehicle search incident to
arrest when there is no realistic possibility that an arrestee could access his vehicle”
(Arizona v. Gant, 173 L. Ed. 2d 485:494 [2009]). Specifically, he noted that the ability
of an officer to search a vehicle incident to arrest was anchored to the notion “that
articles inside the relatively narrow compass of the passenger compartment of an
automobile are in fact generally, even if not inevitably, within the area into which
an arrestee might reach” (495-496, citing Belton, 453 U.S., at 460). Moreover, he
noted the misperception that Belton allowed “a vehicle search incident to the arrest
of a recent occupant even if there is no possibility the arrestee could gain access to
the vehicle at the time of the search” (495). In short, he retethered the doctrine in
this context to assumptions of Chimel.
Next, Justice Stevens noted that neither rationale supporting the search incident to
arrest was present in the case at bar. Gant was not within reaching distance of the
car nor could the vehicle contain any additional evidence for the crime for which
he was arrested (driving under a suspended license). Since neither justification
was present, the search was unreasonable and thus unconstitutional.
The fourth major portion of the Opinion addresses the arguments of the state that
the search should be found reasonable. Arizona averred that the search should be
reasonable because of the value of a bright line, easily applied rule as well as the
reduced expectation of privacy citizens have in their vehicle. Justice Stevens noted
that the expansive reading of Belton has generated conflict in the courts and thus
is not as simple a rule to apply and interpret as the state contends. With regard to
the diminished expectation of privacy in vehicles, he noted that citizens do have
a relatively strong privacy interest in their cars. He also noted that a “rule that
gives police the power to conduct such a search whenever an individual is caught
committing a traffic offense, when there is no basis for believing evidence of the
offense might be found in the vehicle, creates a serious and recurring threat to the
privacy of countless individuals” (Arizona v. Gant, 173 L. Ed. 2d 485:497 [2009]).
Effectively, such a rule vests too much discretion in the hands of police officers.
Lastly, the Opinion lists other search exceptions that protect officer safety and aid
in the discovery of evidence. Specifically noted were the abilities to perform a
Terry frisk of a vehicle when the officer has reasonable suspicion that a person
is armed and dangerous10; the automobile exception that allows the search of the
entire vehicle when there is probable cause to believe it contains evidence of a
crime; and, last, the ability of an officer to perform a protective sweep incident to
arrest to look for potential assailants.11

Policy Implications
The policy implications of the case vary in complexity and potential impact.12
Clearly, the law in the area of search incident to arrest in the vehicle context has
been altered. Gant stands for the proposition that “Police may search a vehicle
incident to a recent occupant’s arrest only if the arrestee is within reaching distance
of the passenger compartment at the time of the search or it is reasonable to believe
the vehicle contains evidence of the offense of arrest. When these justifications are
absent, a search of an arrestee’s vehicle will be unreasonable unless police obtain
a warrant or show that another exception to the warrant requirement applies”
(Arizona v. Gant, 173 L. Ed. 2d 485:501 [2009]).
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This rule does work to limit officer discretion in the field. It likely also limits the
ability of officers to seek out traffic violations and subsequent arrests in hopes
of searching a vehicle and finding evidence of different offenses. Such “fishing”
expeditions would appear to be forbidden by the new ruling.
The decision in the case does retain the concept of “lunge area” or “reaching
distance” and thus provides an ill-defined boundary that can muddy the water
regarding application of the search incident to arrest in the vehicle context. The
construction of “reaching distance” still fosters the potential for a case-by-case
review of searches.
The rule that “Police may search a vehicle incident to a recent occupant’s arrest . . .
[if] it is reasonable to believe the vehicle contains evidence of the offense of arrest”
(502) is not fully explained. While some clear examples of “reasonable belief” are
provided, the Opinion does not specify when it is reasonable to assume the crime
in question will support a search of the vehicle. Logically, crimes that involve some
type of contraband would likely create the exception.
The holding also has implications for police training. The current cadres of
officers are educated and comfortable with the old rule. They know how to apply
it in a wide variety to situations. Officers must be retrained to comply with the
new law. This training will require an allocation of resources for cash-strapped
departments.
The ruling does have potential impact upon officer safety. There have been
rare cases in which suspects who were handcuffed and locked in the back seat
of police cars subsequently escaped. Yet the practical reality is that while these
escapes do happen, cases in which the suspect returns to his or her vehicle and
retrieves a weapon are few. There may be a danger that officers will attempt to
create the exception by leaving suspects near the vehicle. While ill advised due
to the practical danger such a behavior creates, it may be a temptation. Police
agencies will need to ensure that their policies on this practice are clear and
enforced. Officers seeking to manufacture the exception should also keep in
mind a legal deterrent to such actions. Justice Scalia averred in his concurring
opinion in Thornton v. U.S. (541 U.S. 615 [2004]) that “if an officer leaves a suspect
unrestrained nearby just to manufacture authority to search, one could argue that
the search is unreasonable precisely because the dangerous conditions justifying it
existed only by virtue of the officer’s failure to follow sensible procedures” (627).
Thus, officers who engage in this practice may do so only to learn that their actions
render any subsequent search unconstitutional.
Last, the change in law can be seen as turning away from the Court’s strong
commitment to stare decisis. The rule involved was 28 years old. Whether this case
indicates an increased willingness of the Court to overturn established case law in
the area of criminal procedure is unknown.

Conclusions
The Supreme Court’s decisions in Arizona v. Gant (2009) does alter the ability of
police search incident to arrest in the vehicle context. The case holds that “Police
may search a vehicle incident to a recent occupant’s arrest only if the arrestee
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is within reaching distance of the passenger compartment at the time of the
search or it is reasonable to believe the vehicle contains evidence of the offense of
arrest. When these justifications are absent, a search of an arrestee’s vehicle will
be unreasonable unless police obtain a warrant or show that another exception
to the warrant requirement applies” (501). This holding alters a long-standing
practice and will require modifying both training and policies used by police
agencies. Additionally, the decision may increase the danger officers face in traffic
situations. While it is unlikely that secured subjects will escape and return to their
vehicle to retrieve a weapon, officers may perceive the ruling as an invitation
to leave suspects unsecured in order to conduct searches. As such, police may
structure opportunities for searches incident to arrest that expose them to danger
from unsecured subjects. Police agencies, supervisors, and legal officers should
work diligently to ensure that officers in the field understand the potential legal
and physically harmful results of a practice or custom of manufacturing a search
incident to arrest exception.

Endnotes
1

See Weeks v. United States, 232 U.S. 383, 392 (1914), Carroll v. United States, 267
U.S. 132 (1925), and Agnello v. United States, 269 U.S. 20 (1925).

2

See, e.g., United States v. Bizier, 111 F.3d 214, 217 (1st Cir., 1997); United States v.
Donaldson, 793 F.2d 498, 503 (2d Cir., 1986); United States v. Currence, 446 F.3d
554, 557 (4th Cir., 2006); United States v. Hernandez, 825 F.2d 846, 852 (5th Cir.,
1987); United States v. Montgomery, 377 F.3d 582, 588 (6th Cir., 2004); United States
v. Ilazi, 730 F.2d 1120, 1126-1127 (8th Cir., 1984); and United States v. Banshee,
91 F.3d 99, 102 (11th Cir., 1996).

3

There was state law precedent that allowed such a search incident to citation.

4

The officer requested the keys to perform a search incident to arrest. Mapp told
the officer that one of the passengers (Napper) had the keys to the vehicle. When
questioned, Napper first stated that the keys were with her kids. Additional
responding officers went with Napper to retrieve the keys but returned in about
five minutes without the keys as Napper could not remember where she had
left her children. The officers, however, discovered that the rear passenger side
door of Mapp’s car was not locked, and they conducted a search of the car. The
officers found a bag containing eight bottles of brownish liquid. When asked
about the liquid, Napper indicated that she suspected the bottles contained
drugs. Napper was then arrested, and the pair was transported to the police
station.

5

The case involves an interesting and detailed discussion of mistake of fact and
mistake of law in determining the legality of a traffic stop. Ultimately, the stop
was determined to be constitutional.

6

The case involves an interesting discussion of an officer’s arrest that may be a
violation of state law but not a violation of the Fourth Amendment. The opinion
notes that “a violation of state law respecting a defendant’s arrest does not
necessarily constitute a violation of the Fourth Amendment” (U.S. v Gordon,
2008, 2-3).
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7

The circuit court found the evidence admissible, however, due to an alternative
exception to the warrant requirement. Due to the substantial investigation, the
officer had probable cause to believe the car contained contraband. Due to the
probable cause, the officers could properly search the car under the automobile
exception to the warrant requirement.

8

The court also determined that the search was not supported by the automobile
search or inventory search exceptions to the warrant requirement. As a result,
the conviction was reversed.

9

The Chief Justice, Justice Alito, Justice Kennedy, and Justice Breyer dissented in
the case. The basis of their dissent was primarily the rule of stare decisis.

10

This is a non-arrest situation in which the officer is investigating a crime.

11

Potentially, inventory searches and consent searches could also be of assistance
to officers. However, the specific parameters of these searches should be
remembered.

12

Justice Scalia wrote a concurrence in the case. He noted that the risk to officers
during a traffic stop was at its apex in the early portions of the interaction. Thus,
the ability to search the suspect’s vehicle after they are secured does not reduce
the risk to police. He expressed the belief that the current “reaching distance”
rule is difficult to apply and provides police the incentive in non-dangerous
cases to leave the scene unsecure in order to conduct a search. Indeed, he
averred that the Court “abandon the Belton-Thornton charade of officer safety
and overrule those cases. I would hold that a vehicle search incident to arrest
is ipso facto ‘reasonable’ only when the object of the search is evidence of the
crime for which the arrest was made, or of another crime that the officer has
probable cause to believe occurred” (Arizona v. Gant, 173 L. Ed. 2d 485:502
[2009]).
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New Developments in Understanding
the Behavioral Science Factors in the
“Stop Shooting” Response
William J. Lewinski, PhD, Director, Force Science Research Center,
Minnesota State University, Mankato, CEO, Force Science Institute, Ltd.
Christa Redmann, Bethany Lutheran College/Force Science Institute, Ltd.
(Research at FSRC and elsewhere leads to an understanding of the behavioral reasons why
officers cannot stop shooting the instant the threatening behavior of the subject ceases.)

The Shoot and Assess Dilemma
A law enforcement officer can use deadly force with a firearm in a variety of
circumstances. However, once that officer has used deadly force, the microscope
of the investigators, his or her department, the courts, and society will focus on the
circumstances of the shooting and the officer’s response(s) to those circumstances.
Inherent within this investigation will be a close scrutiny on two phases of the
shooting. First, the officer’s decision and/or reaction to start shooting and then the
officer’s decision and/or reaction to stop shooting.
For understandable reasons, in lethal force encounters, the officer’s primary focus is
usually on surviving threats to his or her life, and most of the officer’s preparation and
training has focused on the officer’s responses that would most likely guarantee that
survival. Very little attention if any is focused on immediately stopping shooting when
the lethal threat changes—even if stopping immediately was humanly possible.
There has been and continues to be a variety of approaches to what officers should do
while shooting and when officers should “stop” shooting. A small number of officers
and departments in the United States and elsewhere still believe in and train that an
officer should shoot one round and then stop and assess. Others believe in and train
the double tap and then assess. Still others believe in and train the triple tap and then
assess. Since at least the mid 1980s, a developing and predominant training approach
has been to have officers shoot and assess simultaneously. This training method of
shooting and assessing evolved and became more popular as more was understood
in the law enforcement community regarding the actual stopping power of a bullet
and the kind of circumstances officers confront when attempting to save their lives or
the lives of others by means of lethal force (Harper, 2000; Ogden, 2007).
It became apparent from research and a variety of high-profile incidents, such as
the FBI/Miami incident, that shooting once, twice, or even three times and then
stopping and assessing, which all take time, gave the opportunity and advantage to
the “bad guy” who may be continuing to fire (Lewinski, 2000). Recent research has
also revealed that even novice shooters can fire at least three rounds in 1.5 seconds
(Lewinski, 2007). Therefore, the safest way for an officer to respond in a firefight
is to shoot and continue to shoot accurate shots on target until the threat stops.
Although shooting and assessing is undoubtedly the safest way for officers to respond
in today’s firefights, a downside has become apparent to the shooting and assessing
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response. That downside is that while the shooting and assessing response helps
an officer survive in the street, it could lead to a misunderstanding of an officer’s
competency or motivations. This could be especially true when a large number of
shots is fired after the threat has ended or different officers in the same situation fire
a different—and sometimes dramatically different—number of shots.
What has become clear is that officers from the same department with the same training
and guidelines will respond differently in lethal force encounters and will start and
stop shooting at different times. This is primarily because of individual perceptions and
responses to the threat, and the perception of the cessation of that threat. These individual
factors often are not directly linked to a department’s training and policies but arise out
of the human factors that an officer brings to and meets in these encounters.

The Results of FSRC’s Research on Understanding the Time to
Stop Shooting
History
In the past, problems that have arisen out of the shooting and assessing response
have been alleged to be the result of emotional or personal factors on the part of
the officer such as “too much firepower,” “the officer being emotionally out of
control,” “bias or hatred,” “malice or evil,” “poor training and supervision,” etc.
The Force Science Research Center (FSRC) has been dedicated to understanding
the stop shooting problem when an officer is shooting and assessing, and our research
and the research of other universities are beginning to shed light on why an officer
who is both shooting and assessing cannot stop shooting immediately.
The very act of stopping has been studied by several researchers to date. This research
has found three main components to stopping: (1) that stop and go processes in the
brain seem to operate independently of each other (Logan & Cowan, 1984, pp. 308313), so the cognitive process to stop is racing against the cognitive process to go;
(2) the longer the delay between the onset of the go stimulus and the onset of the
stop stimulus, the harder it is to stop (p. 297)—theoretically, then, for police officers,
the more rounds they have continuously fired, the harder it becomes to stop that
reaction and the longer the time frame before they can stop; and (3) when you are
asked to respond to more than one stimulus at a time, the reaction time to the second
stimulus will be slower than if they both had been independently presented (Johnson
& Proctor, 2004, p. 178). Officers who are both shooting and assessing will likely give
more concentration and attention to one aspect over the other. The one with the lower
level of attention or effort is the one that will suffer or be less sensitive and reactive
to changes. For instance, an officer who is shooting to stop the threat and is intently
focused on accurately shooting or, on the other end of the spectrum, an officer who is
emotionally recoiling at the thought of his or her own apparent and imminent death
and is intently shooting to save his or her own life are both going to be impaired in their
ability to perceive and respond immediately to changes in the subject’s behavior.
Further, much of the research conducted on stopping has been on the inhibition of
a reaction that has yet to be completed; this is called the “stop signal paradigm”
(Logan & Cowan, 1984, p. 296). This research shows that most people can stop in 200
ms an action that they had just started but have not completed. The ability to stop
their reaction in this time also implies that the initial reaction and motor movement
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time take longer than 200 ms to complete. When shooting, police officers are usually
engaged in a continuous action, which Morein-Zamir, Nagelkirke, Chua, Franks, and
Kingstone (2004) found to be strongly correlated with the stopping observed in the
stop signal paradigm. Green (2000), however, found something very different. He
investigated the research on stopping reaction time from a continuous action in more
“real world” circumstances when he conducted a review of the literature on braking
reaction times with drivers in automobiles or simulators—a slightly different form of
stopping. He found that under expected conditions, reaction time to begin braking
was between 0.70 to 0.75 seconds, while under unexpected conditions, reaction
time was 1.5 seconds or longer (pp. 206, 209). This rather large disparity between
0.20 and 0.70 or even 1.5 seconds may be attributable to the differences between
studies conducted in pure laboratory conditions that isolate a specific phenomenon
compared to real-world research which involves a variety of phenomenon, including
attentional problems and automatic motor programs that are difficult to interrupt or
control for in real-world studies but are usually controlled for in a laboratory study.
Each one of these components cited above, if they applied, would add time to the
overall ability of the officer to stop shooting as soon as the threat changes. Plus, there
are other factors to consider. Damon, Stoudt, and McFarland (1966), for example,
in examining a version of the conditions studied by Hick (1952), found that when a
subject made a decision involving only one choice, it resulted in an average reaction
time of 0.20 seconds. Each additional choice adds up to 0.05 seconds more (citied in
Olson & Farber, 2003, p. 322). Stopping is therefore a singular or series of multiples
and/or a complex of dynamic processes, which can be affected by several different
factors, all of which have an impact on reaction time to both start and stop anything.
In an effort to clarify this research and its application to a law enforcement population,
FSRC took a closer examination at the stop shooting response with police officers.
FSRC’s Research
First, FSRC’s work with the “Tempe Study” was focused on the starting and stopping
reaction to the most elementary circumstances (Lewinski & Hudson, 2003a, 2003b).
When a light was turned on, an officer armed with a specially equipped training
gun was to pull the trigger of the gun as often as he or she could until the light went
off. The light was turned on randomly and turned off randomly so that the officer
never knew when the test was going to begin or end, but the officer did know it
was going to end and that this was not a threatening situation. It was apparent that
the officers were under some stress during the testing and worked as hard as they
could on the experimental tasks (Lewinski & Hudson, 2003a, p. 28).
From a previous “Tempe Study,” FSRC knew that the average time to see the light
come on and to begin to pull the trigger, for the average officer was a full quarter
of a second. Through the expert work of Dr. Bill Hudson (Deputy Director of the
FSRC and Chairperson of the Computer and Electrical Engineering Department at
Minnesota State University, Mankato), FSRC was able to set up a Glock training
pistol with a system that allowed a precise measurement of the time to complete
the physical action of a trigger pull. That time was 6/100ths of a second for the
average officer using a short stroke Glock. Therefore, the quarter of a second
perception processing time and the 6/100ths of a second reaction/motor time
resulted in a time to complete the first trigger pull in response to the simplest
stimulus of 31/100ths of a second (Lewinski & Hudson, 2003a, p. 27).
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Because of the simplicity of the stimulus in their study (a single light going on or off),
FSRC was able to obtain the fastest reaction time possible for the average officer to
respond to anything and that includes both starting and stopping shooting. Any other
type of reaction or response in any other circumstance is going to take the officer longer.
FSRC discovered that the quickest an officer could stop shooting in response to a simple
change in external circumstances, when he or she was actively engaged in the process of
starting to shoot or actually shooting until the threat stops, is approximately 35/100ths
of a second, with most of the officers (68%) taking up to 6/10ths of a second (Lewinski &
Hudson, 2003a, p. 28). Because the average time for the average officer to cycle through
trigger pulls on a Glock while firing multiple rounds is approximately a quarter of a
second, our data means that the average officer is able to react to the simplest external
stimulus to shoot serially and back off the trigger pull after firing two rounds when
the stimulus is extinguished (p. 29). This, of course, varies with at what point in the
trigger pull sequence the officer detects the change. This study informs us that when
the average officer stops shooting based solely on a perception of change in the outside
world, the fastest the officer is able to do this is 35/100ths of a second or the completion
of one full trigger pull cycle and the completion of the second shot by pulling the trigger
back to the back of the trigger stop, resulting in two shots being fired (p. 28).
We must make two important qualifications here. First, for the most part, most of the
officers were trying to pull the trigger as quickly as possible. Secondly, the officers knew
the light was going to go off; they just didn’t know when. The conclusion from this
research is that even though some officers in real life shooting situations in the street will
stop shooting as soon as the subject stops his or her threatening behavior, for most officers
who perceive a threat and respond to that threat by shooting until the threat stops, those
officers (shooting and assessing) will still fire at least two rounds from a Glock or similar
short stroke weapon. This will occur not when the subject has changed their threatening
behavior but after the officer begins to detect a change in the threatening behavior. This
distinction is important because the psychological processes of perception and detection
often take many times longer than the physical responses involved.
The Tempe Study measured the fastest time for the average officer in the simplest
circumstance to stop shooting. As stated previously, every other type of shooting
circumstance is going to generate a longer time to stop shooting in response to a
change in circumstance outside of the officer. This is due to the following:
• Simplest Challenge—FSRC’S laboratory test was the simplest challenge the officer
could face. It doesn’t get any simpler than light on and light off. Actual shooting
situations on the street often demand much more complex decisionmaking
to both starting and stopping shooting than FSRC tested in the lab. These
sometimes profoundly complex perceptual and decisionmaking processes can
also be significantly emotionally laden and that can profoundly complicate and
subsequently increase the time for the perception of a change in the threat and
the resulting decision and reaction to stop shooting.
• Selection of the “Right Threat to Focus On”—Street encounters are more visually and
auditorily complex than the test conditions in the laboratory and often require the
officer to see and hear many things simultaneously. This requires the officer to
select the most important thing to focus on and hopefully this also turns out to
be the most important factor(s) for the officer’s safety and ultimate survival on
the street and in the legal aftermath. For instance, an officer who is focused on a
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front sight placement will not be able to immediately see a change in the assailant’s
threat action and therefore will sometimes shoot many more rounds after the threat
has changed or stopped. On the other hand, an officer who is focused on the subject
and not their own gun sights will also be unable to stop immediately, but because of
his or her focus, he or she may be able to stop sooner to a change in the behavior of
the subject he or she is shooting at than an officer who is not focused on the subject.
Unfortunately, this officer may also be very inaccurate with his or her shots. Simply
stated, an officer has to be focused on the behavior of the subject that changes if he
or she is going to be able to react to that change as quickly as possible (Lewinski,
2008b, p. 125; Vickers, 2007, pp. 53-54; Vickers & Lewinski, 2009).
• Expectation that the Threat Will Stop or Continue—In the laboratory, it was very clear
that the light would go off and the officer would then be required to stop pulling the
trigger. Most officers in an actual firefight do not know if or when the threat they
are facing will cease or whether they will die before the threat stops. This primes
their reaction to continue until a “noticeable” change occurs in “their perception”
of the threat. If the “noticeable” change is different than what the officer expects
or what actually occurs at a different location than the one the officer is focused
on—that in and of itself will lengthen the officer’s reaction time to stop shooting
(Corbetta, Miezin, Dobmeyer, Shulman, & Petersen, 1991, p. 2395).
• Role of Emotional Reactions in the Trigger Pull Response (Trigger Pull Cycle Time)—
Although fear and anger both fuel adrenaline and this enhances gross motor
responses like running or lifting something heavy, it has a negligible or even an
impairing effect on fine motor skills such as sighting a gun and pulling a trigger.
Therefore, we expect an officer’s trigger pull cycle time to vary little in the street
from the cycle time that we discovered in the lab. Assuming the officer has good
weapon management skills, all factors being considered, the emotional reaction
of the officer will not significantly enhance or decrease their trigger pull cycle
time (Schmidt & Wrisberg, 2004, p. 69).
Given all of these factors, it is clear that FSRC just laid down the bottom line
on reaction time. It gets much more complicated from this point and, often,
unfortunately for the officer, slower.

The Role of the Eye in Stopping Shooting
The following factors are very old and well-understood psychological principles
that have been tested in a variety of circumstances and that in performance psychology
are known to affect the areas of vision, perception, and attention. They do have
a profound impact on perception, processing, and reaction time to both starting
and stopping anything and so also impact the human performance reaction in
a shooting situation. Recent studies in these areas, as published in The Journal of
Neuroscience and a variety of other professional and popular publications, have lent
further understanding as to how these factors function in lethal force encounters
and will help explain why some officers take so long to both start and stop shooting
(Shomstein & Yantis, 2004). Before we can understand the psychological factors in
perceiving a threat, we first must understand the physical role of the eye.
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Focus
To understand the significance of this, the reader must first understand how information
gets into the brain. Seeing that a lethal force encounter is primarily a visually dominant
activity, this will be illustrated with an explanation of the process of seeing. In doing so,
it can be demonstrated that the research challenges the belief that we can see, record,
and react to more than one thing at a time, particularly under conditions of intense
visual focus. This does not mean that we cannot react to visual stimuli in the peripheral
vision—in fact, quite the opposite is true—but under conditions of intense visual focus,
our ability to perceive and react to stimuli in the peripheral vision is impaired.
The reality is that each eye is capable of clearly seeing only within two to three degrees
of what it is staring at (Vickers, 2007, p. 18). Everything else is in our peripheral
vision, and the clarity of the peripheral vision changes from “fairly good” when
looking almost straight ahead to ”very bad” at the outside of our peripheral vision.
To test this out, the reader can print out this page, stare at the X, and while staring at
the X, try and see how well they can read the numbers on either side of the X right
out to the edge of the paper. Try this at different distances and also try to see both
sides of the page at the same time and you will see the impact focus has on clarity
of perception both close up and further away, even on information that is directly in
front of the reader, who presumably is doing this while under minimal stress.
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What this means for an officer involved in a shooting is that the specific visual focus
of the officer (left or right, near to far, and specific to general) will dictate what the
officer is able to clearly see and react to or report. If the officer is not specifically
focused on it, as we will see later, the officer—if he or she sees anything at all—will
not be able to react very effectively to it or remember it.
A qualifying factor should be included here. Peripheral vision is excellent for acquiring
a variety of information, including our distance from objects. Even so, it creates
significant problems for officers involved in shooting situations in two areas. First,
peripheral vision is excellent for judging the speed of travel of objects coming close to
us such as a tackler in football or a fastball in baseball. However, the phenomenon of
how the eye judges the path of travel and speed of an approaching object is conducted
differently with focal vision than with ambient vision (Schmidt & Wrisberg, 2004, p.
115; Vickers, 2007, p. 20). When an officer becomes aware of an object coming toward
him or her, such as an automobile, out of their peripheral vision, and then shifts to
judging the path and speed of the vehicle with his or her focal vision, the shift in
visual processing from focal to peripheral can result in the perception that the vehicle
has “jumped” toward them. Forensic investigation may or may not find physical
evidence to support this, but this perception of “jumping” may be due to a shift in
how the information is processed by the eye and brain. This qualifying point is added
here because the perception of the “jump” may lead an officer to begin to shoot when
they normally would not have or to shoot earlier than they might have.
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Eye Movement (Saccades)
This is the name for shifts in the eye that result in the ability to see clearly from side to
side and up and down without moving the head (Vickers, 2007, p. 20). In the illustration
just above, the reader will also see that when vision is shifted to the right or left, the
reader’s view of the X blurs, but the side of the page that is being looked at gets clearer.
The important point here, though the reader probably did not notice this, is that shifting
focus takes time. In fact, even though the reader might have thought of it as immediate
or instant, for the average person, in average circumstances, the eye shift takes 2/10ths
of a second to shift to one side and 2/10ths of a second to shift back (Crevits, De Clerck,
& Van Maele, 2000, p. 322). If this is translated into trigger pulls, in the time it took the
reader to glance from the X in the center to either side of the page and back, it would take
4/10ths of a second and, again, the average officer would have fired two rounds in that
time span or—to shift the reference—two rounds could have been fired at the officer.
The reader can test this out for him- or herself. While looking at the X, the reader can
count one thousand and one (the average time count for one second). Note, at the
appropriate cadence, each word in this count takes one quarter of a second to think
about). The reader can then simultaneously quickly shift his or her eyes, and he or she
will see that the average quick look to either the left or the right, a quick fixation to
note the number at that sight, and back again takes the word count of “one thousand,”
or just under a half second, or two shots if we translate that time into trigger pulls.
The reader should also note two other things during this illustration. One is that
if he or she focused at all on the “5000” during the saccade, it takes a lot longer
than half a second to complete this task. Secondly, while shifting his or her eyes
quickly—and it has to be done quickly—he or she can partially see but not read the
“4000,” “3000,” and “2000” as they go by them. The brain simply does not record
what is in-between these focus points under a quick saccade (Vickers, 2007, p. 20).

The Role of Attention and Shifts in Attention
The brain, through the senses, primarily the visual sense, gets the information it
needs to deal with the world. Because the senses and the brain are bombarded every
second with vastly more information than the brain can use and most of which is
irrelevant, the brain focuses on what is currently important to it and generally ignores
everything else unless something “catches” our attention (Vickers, 2007, p. 54).
For instance, the reader of this article might be seated in a chair or standing. The
pressure of the surface the reader is sitting or standing on is most likely ignored
until he or she brings his or her attention to it. Try to remember how this “ignored”
pressure felt 20 seconds ago and unless the reader’s attention was focused on it
then, they likely cannot remember it now, even though it is the reader’s own bottom
sitting on that chair or his or her feet standing on the floor. Imagine yourself in court
three months to five years from now and an attorney is cross-examining the reader
on the circumstances surrounding his or her reading of this article and asks the
reader to describe the pressure of the chair on his or her body from the beginning
of their reading of this article until now. Would the reader admit that it actually was
his or her body in the chair, but he or she does not remember anything about how
it felt to be there? Would the reader “fill in the blanks” by thinking about what the
chair felt like at some other time and logically concluding it had to have felt the
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same at the time he or she was reading this article? Or would they simply guess
how it felt because he or she was too embarrassed to admit not remembering?
This same illustration of the focus of attention is true of the visual exercise we just
presented. If you are focused (visual attention) on the X, you cannot completely
and accurately report on “0005.” This is the result of a combination of two factors:
(1) visual and (2) attentional focus.
The same is also true for an officer in a shooting situation. Before the authors explore
this further, the process of visual accommodation needs to be explained. Just as the
reader can shift his or her visual attention from peripheral to focal vision, he or she can
also shift it from near to far. This shifting process is called “visual accommodation”
(Goldstein, 2002, p. 42). The reader can again experience this for him- or herself
through conducting a simple study. First, the reader should hold the thumb of either
hand in front of his or her body at arm’s length. If his or her vision is focused on the
thumb, the background will blur. If he or she focuses on the background, the thumb,
or the foreground, will blur. Although, again, the reader is likely unaware of it, shifts
in this type of focus from near to far and back again take time. If the reader was to
also clarify what he or she saw at either end of the shift of visual focus from near to
far and back again, it would take as long as half a second or more to shift and come
back again. If an officer is focused on his or her sights or has his or her sights on a
subject he or she cannot completely and accurately report what the subject he or she
is aiming at, or anything else in front of the officer, is doing precisely at the time he
or she is sighting. The implications of this officer’s “inattention” are twofold. First,
the officer will not be able to immediately “react” to anything that either newly
presents as a threat to the officer or changes in the current threat situation while
the officer is not narrowly focused on them. Secondly, the officer will not be able to
“remember” things directly outside of his or her narrowly focused area of attention
because he or she would literally not have seen it or not have seen it clearly enough
to accurately remember it (Lewinski, 2008b; Vickers & Lewinski, 2009).
A caveat needs to be included here. Any reader who has participated in a dynamic
game such as football, tennis, or baseball knows the value of using peripheral vision
to assist in judgments and reactions. For instance, baseball players who are playing in
the outfield will easily use the large dark object appearing in their peripheral vision
as they are focused on catching a fly ball to know how far away they are from the
outfield wall and to judge the speed of their travel, time to impact, etc. This is because
of the schematics ball players have built in their brain from years of playing in a known
environment. They do not need to focus on the wall to see it is there; they make
assumptions or draw conclusions about facts that are not well-defined because these
facts fit within their knowledge and experience. Similarly, officers in a force encounter
will use information acquired from their peripheral sensory or attentional processes
and match or compare that information to a schematic or blueprint in their head that
was acquired from training or previous experiences. This helps them process and
understand information that is incompletely perceived without their needing to focus
on it just as the baseball players in the prior illustration. This means an officer in a
highly threatening encounter who has information about the situation he or she is in
that leads him or her to believe he or she is about to be assaulted will have a quicker
reaction time to attacks coming from his or her peripheral vision. Unfortunately, use
of the peripheral vision and context without visual clarification can lead to errors in
judgment. The counter to that as the reader will see shortly is that visual clarification
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can take a dangerously long period of time as well as possibly taking the officer’s
attentional focus off other relevant threats (Schmidt & Wrisberg, 2004, p. 264).
The reader might also logically conclude that if he or she cannot accurately see something
and he or she needs to, the reader might have to first “focus” on it (visual and attentional
focus takes time) to “clarify” that the reader is seeing what he or she believes he or she
is seeing (this takes time); “make a decision” about it (this takes time); and, then, “stop”
doing what he or she is doing—in this illustration, shooting. This simple illustration
of the components of a stop shooting reaction informs us that the act of putting on the
brakes on a motor activity like shooting takes time, particularly under conditions of
intense focus as might occur when an officer is shooting to save his or her own life.
Some officers might skip some or all of these steps, but for those who engage in all of
them, the total time to stop shooting in a visually complex, dynamic, rapidly unfolding
circumstance as most officer-involved shootings are could be a total of the following
approximate time factors: shift and focus (1⁄4 of a second) (Vickers, 2007, p. 20), clarify (1⁄4
of a second) (pp. 19-20), decision (1⁄4 to 1⁄2 of a second or more) (Lewinski & Hudson, 2003b,
p. 26), and stop shooting (1⁄4 to 1⁄3 of a second) (Lewinski & Hudson, 2003a, 2003b).
If the reader totals up the numbers, he or she can see that an officer who engages
sequentially in all of the proceeding steps can take a second to a second and a half or
more to stop shooting. Measured in trigger pulls, which are occurring at a quarter
of a second each, this is an extra four to six rounds after the threat stops. This is
approximately the same amount of time that Green (2000) found for reactions to
stopping in a real-world driving situation. If the reader changes the response from
stop shooting to start shooting, he or she can also easily see that an officer who does
all of the above steps will take three quarters of a second or more to start shooting.
Most officers do not take this long to stop shooting after the threat changes. Some
take longer. Some of the officers may take longer because one of the previously
mentioned stages is demanding more time of them such as a shift in focus, the
officer needs to clarify a change in the threat, or the officer is actually engaged in a
complex decision process. Each of these or combinations of these could dramatically
increase the time it takes for an officer to stop shooting. Officers also take longer
for other reasons. The primary author of this paper found the most frequent reason
for delayed reaction time is that the officer is psychologically recoiling from being
in the middle of an assault on his or her life. In attempting to emotionally cope
with this threat and simultaneously rally a life-saving response, the officer is
unable to instantly perceive even major changes in the threat. Preoccupation with
his or her own reactions and efforts, literally draw the officer’s focus and attention
away from the threat and, in fact, anything outside of his or her own responses. In
these cases, the officer is not shooting to stop but shooting to save his or her life.
Although these two responses should be the same, the way they are being used
here is quite different. The officer who is externally focused on the threatening
subject, the behavior of that subject, has his or her sights focused on the subject,
and is shooting to stop the threat is the officer who is most likely to actually hit and
stop the threat and then be able to back off the trigger pull fairly effectively. The
officer who is emotionally recoiling from what most frequently is a sudden, lifethreatening assault and who is shooting to save his or her life because of his or her
internally focused, emotional response may be more likely to not be focused on
the threat and to engage in a “spray and pray” shooting pattern instead which is
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ineffective—particularly in a dynamic, active, rapidly unfolding shooting scenario.
It also means that an officer with this type of emotional response is going to be
very unresponsive to changes in the behavior of the assailant who is threatening
him or her because the officer simply will not notice it (Lewinski, 2008b).
The officers who do not take this long to stop shooting may be exceptionally fast; they
may have skipped one or more of the steps, most likely the clarify step or the decision
step; or they simultaneously engaged in several steps and thus shortened their total
response time. Some officers who do not fire all of these “extra” rounds may stop for
some other reason than a change in the threat level. Or they may see a change in the
threat level but interpret it differently than their fellow officers—for instance, one officer
may see someone collapsing to the ground and perceive he or she is no longer a threat
and stop shooting, while another officer may perceive the same subject engaged in the
same motion and see it as “crouching down” and believes that the subject is still a threat.
This second officer will continue shooting even though the first officer has stopped.
Further, officers will sometimes stop shooting because in training they rarely fired
more than two or three rounds in sequence, or they thought they would never have
to fire more than two or three regardless of their training. Some officers may simply
fire a few rounds because that is all they will ever fire under any circumstance.
Some officers, regardless of the threat level, are reluctant to fire at all and do so only
very slowly, thus allowing them to better see behavioral changes in the threatening
subject and to stop shooting faster. It also makes it more dangerous for them under
actual firefight conditions. Aside from these irregular patterns, it should be clear that
whether an officer’s focus of attention is externally focused on the threat or internally
focused on his or her own emotional responses, that focus of attention is going to
determine the effectiveness of the officer’s shooting and his or her ability to change
his or her response in relation to changes in the threat (Lewinski, 2008b, p. 130).
Recent research from Johns Hopkins University (Shomstein & Yantis, 2004) has
shed further light on our understanding of other psychological processes in lethal
force encounters, particularly our understanding of the puzzling issue of why
officers are not able to stop shooting at the immediate termination of the threat.
One of these research findings directly relates to factors that elongate an officer’s
response to stop shooting and also to shifting to engage other targets or shooters. This
research is to be found under the research name of “attentional blinks” (Raymond,
Shapiro, & Arnell, 1992, pp. 858-859) or “inattentional blindness” (Mack, 2003, p. 180).
They are different but related concepts. Very simply put, the research and theory holds
that if you are even moderately focused on one thing, your brain not only does not
process or ignores the other things you are not focused on but actually acts to suppress
the information on which you are not focused. This means it could be impossible for
an officer in a dynamic, visually complex, rapidly unfolding shooting situation to see
anything other than that on which he or she is immediately focused. The reason he
or she cannot really see anything but that on which he or she is focused is not only
because there is too much going on for him or her to focus on anything other than what
is immediately important, but also the officer’s own brain is helping him or her stay
focused by actively blocking out the information on which the officer is not focused.
An important qualifier here is that what an officer sees as important in the middle of
a firefight—such as scrambling to get a sight picture—might not be the same thing
an attorney or court believes is important when they review the case months or years
44

Law Enforcement Executive Forum • 2009 • 9(4)

later. For instance, an officer who is frantically scrambling to get a good sight picture
or trying to rapidly bring his or her weapon up on target as quickly as he or she can to
shoot to save his or her own life will be challenged for not noticing that the subject that
was threatening the officer moved his or her head or turned his or her body during this
very brief encounter.
The time price it costs the officer to shift attention from something that he or she is
focused on to something else that needs to be focused on ranges from 2/10 to 6/10ths
of a second at a minimum (Horowitz, Birnkrant, & Wolfe, 2003; Saarinen & Julesz,
1991). This means that an officer who is engaged and visually focused in putting his
or her front sight on a threat could take a quarter to more than half a second or more
just to notice a change in the behavior or status of the threat at which he or she is
directly aiming. If the officer is engaged in shooting while he or she shifts his or her
focus, the officer will fire an extra two rounds before he or she notices that the threat
presented by the subject has changed or that another or a different threat is present.
Again, it is very important to remember that the brain of the officer who is focused on
his or her front sight actually works to suppress the information about whatever else
is going on in front of him or her for a very brief period while the officer is engaged
in focusing and shooting (Vickers, 2007, p. 54). This also holds true for the brain of
the officer who is focused on kinesthetic alignment, making a decision while being
distracted with intrusive thoughts or anything else that draws his or her attention
away from the threat. Logically, this makes sense because it is hard to simultaneously
focus equally on two things at the same time or to even think of two things at the same
time especially under threats to one’s life. Neurologists such as Dr. Joseph LeDoux
(1996) remind us about how and why we become very rigid, concrete, and inflexible
in our attention and problem solving under this high level of stress. The more sudden
and unprepared we are for the assault, the more instinctive our responses will be.
The officer reading this is likely aware of the current research and press
announcements that relate to the difficulty of both talking on a cell phone and
driving. The research informs us that focusing on a conversation impairs the ability
to deal with visual problems while driving, such as the detection of a road hazard
or the change of a driving condition, and then the processing or decisionmaking
related to coping with that change (Green, 2000, pp. 212-213).
To escalate this illustration from talking on a cell phone and driving to a point where
it is closer to the intensely focused experiences of an officer in a lethal force encounter,
the reader should compare the ability to deal with a driving problem immediately after
spilling very hot coffee on his or her lap. The reader’s immediate focus, for even a very
short duration, to the problem of the pain, wetness, mess, etc., of the spilt coffee would
significantly impair his or her ability to see developing problems down the road, engage
in a conversation with someone else in the vehicle, be able to report what song or news
item was on the radio, or even to be aware of the red light he or she just drove through.
Dr. Steve Yantis from Johns Hopkins, in his research published in The Journal of
Neuroscience, helps us understand what is happening to a human being in these
kinds of split attention encounters (Shomstein & Yantis, 2004).
Dr. Yantis put his research subjects in a functional MRI machine so he could observe
the activity of his subjects’ brains as he challenged them with different tasks related to
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attention. While they were in the MRI, they were able to look at a computer screen and
had headphones on so they could focus on either their hearing, their vision, or both
and be able to shift back and forth between them (Shomstein & Yantis, 2004, p. 10703).
Yantis observed that when he required his subjects to focus on the computer
screen with their eyes, the part of their brain associated with hearing was “turned
down.” When he required the subjects to focus on their hearing through the
headphones, the part of their brain dealing with vision was significantly “turned
down” (Shomstein & Yantis, 2004, p. 10704). Yantis says this is because the human
brain has problems dealing with more than one major item at a time. Yes, we can
multitask as long as nothing we are dealing with becomes very important, in
which case the brain shifts all its attention to what is important at that time and we
lose the ability to detect, remember, and process other issues or items.
Officers in the street have observed that when they are focused on making their
firearms work to shoot to save their lives that they too might not be able to even
hear someone next to them screaming in their ear or even know that they fired
their own guns or how often they fired them (Artwohl, 2002, p. 18).
Simply put, the work of Dr. Yantis illustrates and explains the attention and brain
functions underlying tunnel vision and tunnel hearing. It also states that if we
are focused on one thing—looking at something—and then a threat or challenge
comes in through another sense, such as hearing, our response to that is going to
be much slower than it normally would be.
So, if we are focused on seeing and specifically seeing what is important to us, we
likely will not hear something that could be very important. Even if we did hear it,
our reaction would be slower than it normally would be if we were listening for it.

Implications: So What Does All This Mean?
The implications of all of this are profound and wide ranging.
From the point of view of a trainer, it means that an officer dealing with a threat is
going to react slower to that threat if they are not anticipating it or prepared for it. Also,
dealing with multiple subjects in a high stress encounter is going to present an extreme
challenge to the officer and trainer. Not only will the officer be able to primarily see
only what he or she is focused on, but the officer’s own brain may sabotage or delay
the officer’s ability to perceive and react to threats from others or even from the subject
he or she is directing his or her attention to if he or she is not focused on or anticipating
that specific threat. For instance, an officer focused on the subject’s right hand and
expecting that hand to contain a weapon is going to react much slower if the subject
has the weapon instead in his or her left hand than if he or she had anticipated from
the beginning that the weapon would appear in the left hand. The officer could also
speed up his or her reaction time to a weapon in the left hand if he or she were open
to the option that the weapon could appear in either or both hands. In previous news
lines, FSRC has discussed visual scan patterns and the influence of scan patterns on the
detection of threat and the memory of that threat (Lewinski, 2008a).
The trainer needs to develop programs that will assist an officer in rapidly scanning
and precisely identifying the appropriate threat components of a scenario. This may
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be as valuable for the officer as weapon skills. Yantis’s work and the other research we
have cited in this article inform us that weapon skills are far less productive if they are
not combined with great target recognition and identification skills. Further, in regards
to weapon management skills, instructors must provide training for their officers that
involves dynamic movement relevant to incidents they will face and also that involves
tracking and shooting at subjects who also are engaged in dynamic movement.
From the point of view of an investigator and prosecutor, the implications are even
more profound. The work previously cited and the illustrations of the work at
Dr. Dan Simons’ visual cognition laboratory at the University of Illinois–UrbanaChampaign inform us that even under normal non-stress conditions we are seriously
deluding ourselves if we think we can see, pay attention to, react to, and remember
everything that we might ideally be able to see, even if it is present or happening
directly in front of us (Simons & Levin, 1998). Yantis’s work tells us that even in
non-stress situations, if we are focused on the information coming into one sense,
such as the eye, we are less aware or even unaware of information coming into the
other senses, such as taste, smell, hearing, touch, or movement (Shomstein & Yantis,
2004). From the work of both Simons and Yantis, it is clear that at least during a brief
period of “focused attention,” we are “tuned down” to information coming in from
another sense other than the one we are using to focus and even in that sense we are
still “tuned down” to any other information coming into that very same sense—other
than that information on which we are specifically focused.
Of course, in the laboratory, it is impossible to generate life-threatening situations
with which the research subject needs to cope. However, street research informs
us that an officer can be so focused on the threat or his or her attempt to cope with
the threat that the officer literally cannot hear his or her partner screaming in his or
her ear, do not notice where he or she is standing or moving to, do not record the
number of rounds he or she has fired, etc. The officer also suffers significantly from
an inability to perceive information that could be, at that time, tactically important
to his or her own survival, let alone information that at some later point becomes
significant in a court of law, based on someone else’s perception of what should
have been important to the officer at the time (Artwohl, 2002, p. 18).
In the past, these errors in attending to and recording information were termed
and still are referred to as perceptual distortions as if in some non-stress environment
we are able to sense, process, and remember in some nondistorted way everything
that occurs to us. The reality is that most of us are very poor, in fact incapable, of
perceiving and recording everything that occurs to us at any particular moment.
We are often so preoccupied with our own thoughts or actions and so inattentive
to the world outside ourselves that we frequently are not any more aware in the
present moment in non-stress situations than when in high stress life-threatening
situations. Therefore, the term perceptual distortions is a misnomer. Not perceiving
the totality of an event is how we normally operate. In fact, even in non-stress
situations, once we focus on anything, even if it is an idea in our own head, we
significantly compromise our ability to perceive, react to, and remember anything
that is occurring around and to us. Has the reader ever driven to work actively
engaged in some internal problem or focused on an interesting discussion only to
find that they have already reached his or her destination, oblivious of being on the
journey? This phenomenon, although qualitatively different than the officer who is in
a high stress, life-threatening encounter, is functionally identical. An illustration the
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reader might relate to is one that the primary author has experienced while working
on this article on a trip from England on Iceland Air. The author was listening to
music and at times did not even notice the songs that had just been played or even
remember that the music was on. According to Yantis, my brain had “tuned down”
the background music from my ears so I could focus on what was important to me
at that time, which was looking at my computer and thinking about this article. The
author notes that some songs caught his attention, but then they distracted him from
the attention this article required (Shomstein &Yantis, 2004).
This process of perceptual distortion has been called tunnel hearing or tunnel vision
in the law enforcement world, but long before those terms entered the cop world
they were being researched as a process of normal, everyday functioning under
the names of selective attention, attentional focus, etc. An area of psychology entitled
Attention was developed primarily to research these phenomena, and three journals
dedicated to this area went into publication in the 1950s. For more information, see
Niedenthal and Kitayama (1994).
What is most puzzling about all of this for the uninformed is why an officer
who is in a life-threatening situation cannot remember something that is directly
connected to his or her survival such as how he or she moved or shot, how many
rounds were fired, or the movement of the very person he or she was shooting at
to stop that person from killing him or her.
Besides the principles we have just covered, we need to refer to Tom Aveni’s research
cited in a previous news line (Lewinski, 2008a). Aveni’s (n.d.) work informs us that the
average officer-involved shootings, particularly those in which officers die, involve
a shooting that occurs five to six feet or less from the officer. The average officer fires
three rounds in response to the threat. FSRC’s research informs us that the threat can
rapidly unfold—perhaps as quickly as in a quarter of a second or less (Lewinski,
2000). In this very brief, usually dynamic, visually complex, rapidly unfolding, and
life-threatening encounter, the officer, for the most part, is incapable of focusing on
more than one thing at a time. If, for instance, the officer is focused on drawing his
or her weapon, then he or she literally cannot see what the subject is doing. If the
officer is skilled and trained enough so that drawing his or her weapon is automatic
and instinctive, then the officer’s mind is free to think of other things. The average
officer, well-trained by current standards, can only directly focus on one other thing
such as what the subject is doing, but he or she might not be able to report on where,
geographically, the subject is doing this. Simons’ (2000) work tells us that if you are
focused on one thing in a visual field, you cannot see another thing in that visual field
without shifting your focus, so an officer who is focused on the subject’s hand on his
or her waistband will not be able to see the subject’s face (without directing his or
her attention to it) let alone whether or not the subject is standing next to a tree, rock,
car, etc. The officer often—unless it was noted at some other time than the immediate
shooting encounter—is not able to tell us where he or she is in the scene other than
some vague generalizations. The investigator needs to understand that in this brief
encounter, the officer is only able to be relatively accurate about what he or she is
focused on, not what the investigator later thinks is important. For instance, if the
officer is focused on his or her gun and the number of shots fired, the officer can be
very accurate about that behavior, but in the case in which the focus is on the officer
him- or herself and the rounds fired, the officer will be reasonably inaccurate about
the subject’s behavior. If the officer is focused on the subject’s behavior, he or she
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often, for instance, cannot tell the investigator where he or she stood or accurately
report his or her own behavior for that brief microsecond of time.
As stated previously, this inability to notice and react to anything other than that on
which an officer is focused is not a myth generated by law enforcement officers. It
is a well-documented phenomenon in cop shootings—from the early work by Dr.
Roger Solomon to the current work of Drs. Artwohl, Honnig, and others (Artwohl,
1997, 2002, 2003; Honig & Roland, 1998; Klinger, 2002; Solomon, 1997; Solomon &
Horn, 1986). This phenomenon has also been well-documented and explained by
research in perception, attention, and cognition for over half a century. Please note
the excellent summary of the literature (thousands of citations) in Niedenthal and
Kitayama’s (1994) The Heart’s Eye, which focuses on almost fifty years of research
on the effect of emotions on attention. Unfortunately, for a variety of reasons, the
neuropsychology of why these phenomena occur has generally not reached the law
enforcement world, and the law enforcement world has not reached into academia.
The general conclusion from all of this is that an officer must first perceptually and
attentionally recognize that the subject has ceased to be a threat before the officer
can then begin to alter his or her response to the threat. This process takes time and
can result in many rounds being fired at the threatening subject for some period of
time after the subject has ceased to be a recognizable threat.
Investigators in particular need to be informed about the dynamic action of subjects in
deadly force encounters (Lewinski, 2000) and should use that information to help them
understand shot placement or patterns of shot placement in the subject at which the
officer is firing. For instance, a vehicle travelling at 10 miles per hour is going to travel
about 14 and a half feet in one second. An officer standing in front of the vehicle with his
or her weapon out as it begins to accelerate may take as little as 0.6 of a second to raise his
or her weapon and fire one round (Lewinski, 2002) and spin to evade the vehicle. Even
with this amazingly fast reaction time, which would occur without thought, the vehicle
travelling at 10 miles per hour would cover over seven feet before it was hit with the first
round. If the officer had any thought at all before he or she reacted, the first round to hit
the vehicle would strike it after it had travelled over 14 feet. The same comparison could
be made about the impact on the officer’s stop shooting response and the influence of the
time to assess that the vehicle had gone by and was no longer a threat.
The chart included in Table I (Lewinski, 2009) allows investigators to also compare
the officers starting and stopping time with the travel time of a human being. The
darkened squares in the chart (going from right to left) allow the reader to follow the
average stride time and distance for the average person, starting with the first stride
(the furthest right block) and ending with the person in a full stride at a “good” pace
(the farthest left block). For instance, if the reader looks at the chart, he or she can see
that the average person in moderately good running shape can, for at least a short
period of time, cover at least five and half feet for every stride taken and can take
each stride in one quarter of a second. Considering that the average person has no
problem running 10 miles per hour for a short distance, the reader can then see that
the same comparison can be made with a human as with the automobile. If an officer,
reacting to a threat posed by a person running at 10 miles an hour, simply, without
thought or aiming, raises his or her weapon and fires, the average person will be hit
with the first bullet at a distance of seven or more feet away from where he or she first
presented the threat, and that person will likely be in a different physical position.
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vigorous, relatively fit people start to run, their
first step takes about .35 of a second (not
counting reaction time) and covers 1.5-2.0 feet.
Their second step requires about .34 of a second
and covers about 3.0 feet. Their third takes about
.33 of a second and the stride lengthens to 3.5 to
4.0 feet… and so on. Typically, after 5 to 7 steps,
people max out at about .25 of a second per 5.5to 6.0-foot stride, which they can then maintain
for a short period of time.

On average, it was found that when youthful,

Table 1. Speed of Person in Miles per Hour by Stride Length and Speed per
Stride in Seconds

It is the responsibility of investigators to inform themselves of these phenomena and
their implications for officer performance and memory in a lethal force encounter.

Law Enforcement Executive Forum • 2009 • 9(4)

Conclusions
The following conclusions can be drawn from the theoretical research, applied
research, clinical research, and the experiences of law enforcement officers who
have survived lethal force encounters:
• An officer is usually not able to immediately see and react to changes in the
subject(s) at whom he or she is shooting. This is not determined by whether that
change is an increase or a decrease in the threat presented to the officer by the
subject.
• The focus of the officer’s attention—internal or external, specific or general,
near or far, and left or right—will determine the officer’s “ability” to perceive
and react to changes in the threat and also the length of time it takes for the
officer to perceive and then react to that change.
• The delay in noticing any change in the nature of the threat and having the
officer change his or her behavior in response to that threat could theoretically
take the average officer a second to a second and a half in a dynamic, “realworld,” life-threatening encounter if the officer did not expect that the threat
would cease. This process alone could be the reason for an extra three to six
rounds being fired by the officer after the threat ceased—particularly if the
officer was shooting as quickly as possible, was focused on shooting to save
his or her own life, or emotionally recoiling in response to that threat and also
simultaneously involved in assessing the threat. Of course, the more an officer
is directly focused on the threat, the quicker a change can be identified and the
officer can stop shooting.
• Officers will both start and stop shooting based on a variety of factors, including
their visual angle on the incident and their ability to perceive the threat, their
attentional and reactive capabilities, their weapon skills, and their psychomotor
movement times.
It is one of the stated missions of FSRC to bring to law enforcement the current
scientific research at FSRC and other universities. This article is written to further
that end.
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Choice as an Academic Intervention for
Female Residents of a Juvenile Home
Christine J. Anderson, Assistant Professor, Department of Special Education,
Western Illinois University
Although many researchers identify the risk factors associated with delinquency,
few investigate individual outcomes altered by the manipulation of variables in the
context of single subject design. Such proactive strategies align with the evidencebased procedures of positive behavioral supports (PBS) that focus on recognizing
the functions of behavior, teaching replacement behaviors, and reinforcing positive
behaviors (Scott et al., 2002). Juvenile delinquents share many of the same challenges
as students with disabilities, particularly those identified with emotional behavioral
disorders (EBD) such as academic failure, aggression, property destruction, self-injury,
and noncompliance (Christle, Jolivette, & Nelson, 2005; Dunlap et al., 1993; Kauffman,
2005). Leaders in school reform, the U.S. mental health constituency, and movements
such as the No Child Left Behind legislation strongly encourage educators’ use of
evidence-based intervention approaches for students (Walker, 2004). All students at
risk, despite label or prevalence, require effective behavior management and academic
instruction supported by scientific evidence for the establishment of positive learning
environments (Christle et al., 2005; Dunlap et al., 1993).
This study examines the combination of choice research strands: assessing preference,
increasing choice-making opportunities, and using choice as an intervention. Choice,
an antecedent intervention, may enhance instruction in the natural environment of
the classroom resulting in an increase of on task engagement and improved quality of
performance (Cole, Davenport, Bambara, & Ager, 1997; Cole & Levinson, 2002; Cosden,
Gannon, & Haring, 1995; Dunlap et al., 1993; Jolivette, Wehby, Canale, & Massey, 2001;
Kern, Bambara, & Fogt, 2002). Choice-making includes various antecedent strategies
such as selection between two options, the order of task arrangement, choice of
tools or manner to complete assignment, and options of a peer partner (Jolivette
et al., 2001; Peterson, Caniglia, & Royster, 2001). Teachers may also use choice as a
tool for preference awareness or motivation to encourage positive student outcomes
(Bambara, Ager, & Koger, 1994; Dunlap et al., 1993; Shevin & Klein, 2004).
The extant literature tentatively supports choice-making as a simple and effective
intervention strategy for students with EBD. Since an undeniable relationship
exists between the educational needs of students with disabilities and those
categorized as juvenile delinquents, it was hypothesized that the development of
interventions responsive to the individual preferences of incarcerated female youth
may provide an effective proactive instructional model. Juvenile female offenders
were provided the opportunity to predict and control their learning environment
through the selection of Choice or No Choice assignment cards, controlled for
preference. This study was designed to examine choice-making and preference on
the academic behavior of task engagement for five female residents of a juvenile
home. Participants were observed in the natural setting of the on-site school, three
students from photography, a vocational class, and two students from language arts,
a core class. In addition, consideration was given to the feasibility of the training
and effort necessary for teachers implementing the choice-making intervention.
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Method
All participants resided in a Midwestern juvenile home in the United States,
which provides a specialized structured program, therapeutic and academic, for
adjudicated youth ages 12 to 18. School personnel offer a basic education program
for the development of fundamental academic competence, basic life skills, and
vocational aptitude through year-round instruction. The average stay for students
has recently increased from nine to 11 months.
Investigators observed students from two classes: photography and language
arts. Although two instructors co-teach most classes, the photography class had
a teacher and a paraprofessional. The three participating teachers varied in their
experience: first year, 15 years, and 25 years. The average class size was 12. Each
class followed identical housekeeping methods at the beginning of class: take
attendance, collect behavior sheets, and review assignments.
The researcher met with each teacher to determine eight types of academic activities
commonly practiced in the classroom to develop a preference assessment form.
Matched pairs representing all possible groupings were listed on a form. The preference
assessment form was given to all students in both classes before baseline data
collection began. Students completed the preference assessment by circling a preferred
assignment in each pair. Daily assignments were later linked to these eight categories
as appropriate for the curriculum. Assignments were listed on the choice menu cards,
individualized for each student, and distributed during the choice phases.
Research subjects met two criteria: (1) enrolled in either of the participating classes,
language arts class or photography, and (2) the signature of one or more parents on the
informed consent forms. Data collection occurred on five qualifying subjects (Table 1).
Table 1. Subject Information
Female

Age

Race

Diagnosis

Medication

Sheila

17.7

White

None

Julie

16.9

White

June *

18

White

Diana

17.5

Hispanic

Vera

16

White

Oppositional defiant disorder
Depressive disorder
Parent/child relational problems
Petit mal seizures
PTSD
Conduct disorder
Cannabis abuse
Alcohol abuse
Depressive disorder
Sexual abuse
Eating disorder
Antisocial disorder
Conduct disorder
Depressive disorder
Antisocial personality traits
Conduct disorder
Depressive disorder
Anxiety disorder
Antisocial and borderline personality traits
Conduct disorder
Post-traumatic stress syndrome
Depressive disorder
Alcohol abuse

Paroxetine
Requip

None
Prozac, Abilify,
Lexapro,
Thioridazine
Trazodone

*Eligible individual
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Research questions were examined within the context of single-subject multielement design (Kazdin, 1982). The effects of preference and choice on the behavior
of task engagement for the five students were measured using a 10-second partial
interval method in the classroom (Alberto & Troutman, 1982; Kennedy, 2005).
Observations occurred during 10-minute periods following the initial class
instructions and housekeeping activities. During the baseline conditions, task
engagement was defined by the teacher’s instructions given at the beginning
of the class. In all other phases, task engagement was determined based on the
assignment selected from the choice assignment menu. In each condition, if the
student followed directions and worked on the selected assignment, they were
scored on task. Conversely, if they did not adhere to the specific directions, they
were scored off task. All of the sessions were conducted on consecutive school days
for 10-minute time periods. Researchers participated as observers only throughout
the classroom activities. Teachers maintained full responsibility for grading papers,
instruction, class procedures, and discipline. Each class session began with the
teacher providing new or review instructions for all assignments, followed by the
students working independently or in small groups on assignments.
The choice instructional model required students to daily select an assignment
menu. Following the housekeeping routine, white legal envelopes labeled with
the student’s name containing two assignment menu cards labeled Choice and
No Choice were distributed. Each menu card listed two or three assignments. The
directions written on the cards follow: Choice – “Complete these assignments in
the order of your choice” and No Choice – “Complete these assignments in the
order given.” Thus, the student could choose assignment order or follow a teacherdesignated order. The investigator manipulated the high and low preference
assignments on the Choice/No Choice assignment cards for the five participating
subjects (Table 2); all other student assignments were distributed randomly.
Table 2. Phase Listing of Preference Order for Choice Cards
Phase

Choice Assignment Card

No Choice Assignment Card

1

Low preference task
High preference task
Low preference task
Low preference task
High preference task
High preference task
Low preference task
Low preference task

Low preference task
High preference task
High preference task
High preference task
Low preference task
Low preference task
Low preference task
High preference task

2
3
4

Each of the choice conditions forced a choice between two options: (1) continued
choice of the order of two or more assignments or (2) surrendering choice and
following a predetermined order of two or more assignments. Strict control over
preference existed in each choice phase; however, during the baseline conditions,
the assignments varied between low, middle, and high preferences.
For example, in the first choice phase, subjects were provided a Choice assignment
menu that listed as #1, the lowest preferred assignment, followed by #2, the most
preferred assignment. The No Choice assignment menu listed the second least
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preferred assignments #1 followed by the second most preferred assignment, based
on the individual preference assessment of each participant. On the second day, the
assignments were reversed, with placement in the identical order on the opposite
choice card. Observations occurred once or twice a day according to the students’
schedules. Likewise, all phases used the most or least preferred assignments as
needed to complete both Choice and No Choice cards in rank order.
In order to examine the effects of the choice intervention phases, observers
collected data on a return to baseline. The instructors made packets for both classes
revolving around holiday and seasonal celebrations, specifically relating the
content to either photography/art or language arts skills. All packets alternated
high and low preference activities but were restricted to paper/pencil activities.
Directions consisted of completing the packet in the order given, finishing one
assignment before moving to the next.
The fidelity of each intervention condition—the distribution of choice assignment
menus offering choice and no choice of order—was reviewed during each session
for each participant. Each time the teacher presented the instruction and then
allowed the student to complete assignments in the order designated by the No
Choice card or as selected on the Choice card. Two independent data collectors
observed the treatment fidelity and the delivery of the intervention as satisfactory.
The collectors agreed that the intervention was correctly delivered for the
observations to be included in the research data.
Feasibility of this choice methodology was analyzed by a modified version of the
Treatment Acceptability Rating Form-Revised (TARF-R) (Reimers & Wacker, 1988). The
purpose of the TARF-R was to determine if the teacher found the choice-making
intervention an acceptable instructional procedure and beneficial for his students.
Previous studies have argued the necessity of teacher acceptance of a classroom
intervention (Jolivette, 2000; Umbreit & Blair, 1996).
All observers had extensive experience observing students with disabilities. Observers
practiced coding prior to the initiation of the study by viewing three female actors in
simulated classrooms. Practice sessions reviewed both examples and non-examples
to train for accuracy and agreement on task engagement. Data collection commenced
when agreement was rated at 92%. A 10-second partial interval recording system
was facilitated by a specifically designed observation sheet for the target behaviors
and a prerecorded tape which alerted the observers to the interval period. The task
engagement measured for each student represents positive behaviors of active
participation on the instructional assignment such as eyes on materials during written
or manipulative assignments or on the teacher during verbal instruction (Dunlap et al.,
1993). Definitions of this behavior varied in accordance with unique assignments.
Conversely, off task was represented by the absence of active participation on the
instructional assignment such as sleeping or leaving the classroom.
Interobserver agreement ratios were calculated for each participant on an
individual basis. Reliability sessions were equally distributed across all
experimental phases with no less than 20% observed by multiple researchers.
Agreements between observers were defined as intervals scored in an identical
manner by both observers. Disagreements were intervals in which the second
observer scored the interval in a manner differing from the first observer. The
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percentage of agreement was calculated by dividing the number of agreements
by the sum of the number of agreements and disagreements and multiplying by
100% (Kazdin, 1982). Interobserver agreement for the dependent variable of task
engagement had a mean of 98.46 (range: 85 to 100%).

Results
A forced choice was required in every phase of the choice condition. A comparison
was made of the baseline conditions with the four choice phases, resulting in four
students showing an increase in percentage of on task behavior when provided
with at least one choice-making opportunity (see Table 3). Sheila, the exception,
had a mean and variance that were essentially identical. The increase in on task
behavior was larger for the photography students as compared to the language arts
students. One possible explanation for this could be the opportunities for choice
in the language arts class during the first baseline. Also, as previously noted, the
language arts class provided more structure, specifically in the administration of
the instructions providing both visual and auditory formats. The photography class
relied solely on auditory instructions with unspecified due dates. Additionally,
the two classes represented different general education areas—academic and
vocational; therefore, they were inherently different in design and content.
In the second and fourth choice conditions, four of the five students consistently
surrendered their choice in favor of preference, selecting the No Choice card which
offered at least one preferred task; the Choice cards in both of these phases were
two or more low preference assignments. Sheila elected to continue the ability to
choose by selecting a Choice card in all but one session of the first three phases. On
the other hand, she selected the No Choice card in all of the phase four sessions.
Table 3. Mean Summary of Percent On Task Behavior for Photography Students

Name

Baseline

Choice/
No Choice
LP:HP/LP:HP

June

73.3
(8-100, 7)
34.1
(0-78, 8)
66.4
(12-100, 8)
84.1
(25-100, 9)
70.6
(2-100, 8)

98.6
(93-100, 5)
91.4
(57-100, 5)
98.0
(90-100, 5)
88.6
(77-98, 5)
97.7
(68-100, 3)

Vera
Diana
Sheila
Julie

Choice/
No Choice
LP:LP/HP:HP

Choice/
No Choice
HP:HP/LP:LP

Choice/
No Choice
LP:LP/LP:HP

Return to
Baseline

98.5
(97-100, 4)
98.8
(95-100, 4)
99.5
(98-100, 4)
80.3
(43-96, 4)
96.3
(90-100, 4)

100.0
(100, 4)
100.0
(100, 4)
100.0
(100, 4)
94.5
(90-100, 4)
99.3
(97-100, 4)

96.3
(88-100, 4)
75.0
(0-100, 4)
34.5
(0-100, 4)
80.5
(30-100, 4)
93.8
(85-100, 4)

44.4
(22-75, 5)
90.6
(65-100, 5)
93.2
(82-100, 5)
90.6
(80-100, 5)
91.8
(82-95, 5)

Mean (Range, Number of Sessions)
LP: low preference; HP: high preference

All participants were observed with the highest task engagement percentage
in the third phase where they all selected the Choice card providing them the
opportunity to continue choice-making of order on two or more highly preferred
assignments. Two students, June and Julie, had a mean score of over 94% in every
choice phase; and two students, Diana and Vera, were observed with a mean score
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of higher than 91% for the first three phases of the choice condition. All but Sheila
increased their on task behavior in the three conditions in which they were able
to select a high preference activity immediately. Of her own accord, Sheila elected
low preference assignments three times during the choice condition. A comparison
of behavior during sessions, designated by high and low preference in the choice
phases, follows.
Sheila’s behavior evidenced the most varied pattern, yet a clear increase in
both individual and average behavior presents when on task behavior during
low preference and high preference behavior are compared. All participants
demonstrated an increased engagement during preferred activities.
Julie only had one session (#22) in which she worked on a low preferred task, in
the final phase, compared to the other language arts student, Sheila, who worked
on low preferred assignments during six sessions, three in each of the second and
fourth phases. Each of the photography students worked on high preference tasks
in all phases except for the final phase in which each participant was only able to
work on highly preferred activities 25% of the time or three of the four sessions. The
combination of Choice card, the ability to select assignment order, and high preference
activity evidenced the highest rating on task behavior for all five students.
Treatment Acceptability
All ratings referred to the combined intervention of choice and preference at the
class level demonstrated by this study. Ratings of acceptability were not scored by
teachers on individual students. In summary, the experienced language arts teacher
rated acceptability higher than either of the other two teachers. Interestingly, he
incorporates choice-making opportunities in his class and frequently expressed
interest in the results of the investigation. His lowest ratings related to the time
needed to implement preference assessment and choice-making opportunities and
the ability to incorporate these interventions permanently in the school model.
The results of the ratings (see Table 4) given by the two remaining teachers were
also supportive. The first-year language arts teacher rated slightly lower in
support than her co-teacher and expressed to the investigator some confusion on
the application of a choice model. She perceived a need for additional paperwork
such as maintaining records on preference and providing Choice cards. Lastly,
the photography teacher rated his willingness to carry out the intervention,
make permanent changes, confidence in permanent change, discomfort, and
disadvantages lower than he rated other areas. The only time that he rated a
maximum score of 7/7 was on the affordableness of the intervention (#13).
Data collected on the academic dependent variables for juvenile female offenders
supported choice and preference as effective antecedent interventions for positive
learning behaviors. The five participants in this study consistently indicated
the variable of preference to be a greater factor than choice on the dependent
variable of task engagement. Combinations of choice and preference yielded the
highest task engagement. Participants consistently selected a No Choice card,
surrendering the opportunity for assignment order when only low preference
tasks were available on the Choice card that permitted opportunity to select order.
The lowest behavior of task engagement occurred during the fourth phase, the
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only phase that prohibited the participant from immediately engaging in a highly
preferred task.
Table 4. Summary of Teacher Acceptability Rating Form-Revised (TARF-R)
Factor

Item No.

LA New

LA Vet

Photo

Teacher Willingness
Acceptable for concerns
Willingness to carry out
Like of procedures
Willingness of other staff
Willingness to change routines
Total

2
3
14
15
20

7
7
5
5
6
30/35

7
7
7
5
7
33/35

6
5
6
6
6
29/35

Expected Effectiveness
Reasonableness
Permanent changes
Confidence of effectiveness
Expected effectiveness
Total

4
7
9
12

6
5
5
6
22/28

7
5
6
6
24/28

6
5
5
5
21/28

Perceived Disadvantages
Costliness
Extent of disadvantages
Time needed
Disruptiveness of implementing
Affordableness
Extent of undesirable effects
Extent of discomfort
Total

5
6
8
11
13
16
17

6
6
5
7
5
5
6
40/49

7
6
5
7
6
6
6
43/49

6
4
5
5
7
5
3
35/49

Note: Maximum score for teacher willingness = 35, expected effectiveness = 28, and perceived
disadvantages = 49

Discussion
These findings are noteworthy for several reasons. First, the participants were
willing to surrender the opportunity to select the order of available assignments
when the teacher-designated order resulted in access to a highly preferred
task, demonstrating preference as a stronger reinforcer than choice (Fisher,
Thompson, Piazza, Crosland, & Gotjen, 1997). Second, all five students exhibited
an increase in task engagement, albeit to varying degrees and number of phases,
with the intervention of choice (offering of two cards with controlled preference
assignments), expanding the existing research that examines the relationship
between choice, no choice, preference, and nonpreference on academic behavior
(Killu, Clare, & Im, 1999). Third, observations were completed in the natural
educational environment, a residential correctional facility, during two ongoing
classes, photography and language arts. Fourth, classroom teachers attested to the
ease and practicality of preference assessment and the choice instructional model.
Finally, the current investigation is unique from previous choice studies as it is
the first study to examine choice and preference academic interventions with the
population of juvenile female offenders.
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In the choice condition, four participants consistently made their selection in favor of
preference over a second choice-making opportunity. Participants willingly elected
to forfeit the choice-making opportunity to select the order of task, surrendering the
task order to that prescribed by the teacher. In the second and fourth choice conditions,
only low preference assignments were listed on the Choice card; conversely, one or
more high preference tasks were listed on the No Choice card under the direction to
complete these tasks in the designated order. Adding to existing research, this study
evidenced positive effects on student behavior with the intervention of preference
and modest effects with choice-making, with the greatest effect represented in the
combination of choice and preference (Killu et al., 1999; Morgan, 2006).
This study furthered understanding through replication of previous studies
specific to the effect of choice-making and no choice-making opportunities
(Cosden et al., 1995; Dunlap et al., 1993; Jolivette et al., 2001; Morgan, 2006).
Most participants clearly valued preference over choice, validating Killu et al.’s
(1999) statement, “Choice as a significant factor in improved task performance
may simply be indicating that choice making provides an individual with access
to more preferred stimuli” (p. 251). Choice-making, in conjunction with offering
preferred assignments, increased the dependent variable of task engagement,
thereby adding to the empirical evidence supporting the interventions of choice
and preference to enhance daily school behaviors (Cole et al., 1997; Jolivette et al.,
2001; Shogren, Faggella-Luby, Bae, & Wehmeyer, 2004).
Although only five students participated in the study, the natural environment
of the classroom setting provided limited external validity (Gersten et al., 2005).
Classroom assignments complied with current curricula and were implemented
by the regular classroom teacher. Traditional academic activities and assignments
continued for all students, including participants; no assignments were altered
solely for the purpose of the investigation. Youth residing in correctional institutions,
particularly females, are frequently overlooked by researchers, administrators,
school districts, and state departments of education due to their minority status,
yet these young women also are entitled to education services based on empirically
informed practice (Leone & Cutting, 2004; Leone, Krezmien, Mason, & Meisel,
2005). In order for research to accurately represent youth residing in correctional
institutions, it is necessary to involve these female juvenile offenders in the research
and locate the study in their natural environment, the correctional facility itself.
Choice-making interventions encourage more stable teacher-student interactions
(Jolivette et al., 2001) and may promote student initiative (Steinberg & Knitzer,
1992). The knowledge of an individual’s assignment preference may be a valuable
tool for the instructor in the design of behavioral interventions (Morgan, 2006). The
factors that make tasks reinforcing are based on the participants’ preference of these
factors such as the nature of performing the task, ease or difficulty of completing
the task, and the amount of time involved in completing the task (Killu et al., 1999;
Morgan, 2006). Who better to inform the when and what of reinforcers, such as
academic assignments, than the individual who receives them (Fisher et al., 1997)?
Juvenile female offenders must develop self-management skills and effective
learning interventions in academic settings, similar to individuals with disabilities
(Mooney, Ryan, Uhing, Reid, & Epstein, 2005). The positive effects of choicemaking and preference opportunities may directly correlate to the students’
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ability to control their environment (Dyer, Dunlap, & Winterling, 1990) as in this
study order and selection of assignment. Current literature suggests choices help
individuals grow toward independent functioning (Cosden et al., 1995), a central
goal of programs for juvenile female offenders (Unruh & Bullis, 2005a, 2005b).
Frequently, juvenile female offenders are associated with negative attributions such
as manipulation, which may be reframed in a positive manner through control of
their learning condition as in order and preference of task. If choice opportunities
improve self-awareness and social connections (Hipwell & Loeber, 2006; MacDonald
& Chesney-Lind, 2001), then best practice dictates the coordination and integration
of effective interventions in both the clinical and academic settings (Chesney-Lind
& Paramore, 2001; Hipwell & Loeber, 2006; MacDonald & Chesney-Lind, 2001).
Hence, the examination of the unique needs of females becomes essential in the
school setting of residential treatment programs (Unruh & Bullis, 2005b).
None of the classroom teachers were familiar with quantitative research in a
classroom setting; hence, it was a new experience for all of them. Although all
teachers expressed support and made positive comments about the study, the most
experienced teacher recorded the highest ratings on the TARF-R. And even though
the photography students demonstrated a larger increase in task engagement than
the language arts students with the choice interventions, the photography teacher
rated the lowest treatment acceptability. Generally, improved task engagement
enhances the learning environment and encourages positive student-teacher
interactions (Hipwell & Loeber, 2006).
Expanding literature on choice-making beyond individuals with disabilities
addresses the need to identify academic characteristics of young female delinquents
and ensure appropriate educational services (Dunlap et al., 1993; Leone & Cutting,
2004; Leone et al., 2005; MacDonald & Chesney-Lind, 2001; Miller, 1995; Miller,
Fejes-Mendoza, & Eggleston, 1997). Over the past three decades, the notion of
choice and self-determination has been a theme of the ideologies and policies that
inform services for individuals with intellectual disabilities in the United Kingdom,
North America, and Australia (Hatton et al., 2004). Professionals in the field of
female delinquency endorse offering girls a voice in determining their outcomes,
a direct contrast to the view of women as victims (Chesney-Lind & Belknap, 2004;
Chesney-Lind, Morash, & Irwin, 2007; Miller, 1995; Miller et al., 1997; Molidor, 1996;
Unruh & Bullis, 2005b). Personal control and dignity are linked to the variables of
choice and preference (Dunlap et al., 1993) as well as to an increase of predictability
in the environment (Jolivette et al., 2001; Morgan, 2006), each advantageous to
the development of interpersonal relationships. Risk factors common to juvenile
female offenders such as suboptimal parenting practices, family dysfunction,
maltreatment, and involvement with deviant peers makes relationship building
particularly relative (Hipwell & Loeber, 2006). This concern for relationship
building and personal control sustains the theory that drives choice and preference
interventions for the population of juvenile female offenders.
Results of this study should be interpreted with caution due to the small sample
size from a single geographic location, limited to females and two class subject
types. Behavioral data was collected on five participants, with their selection based
on two criteria: (1) enrollment in a specific class and (2) legal compliance (parents
granted permission). The fact that the parents of these five girls were interested and
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involved sufficiently to complete the necessary paperwork and grant permission
for their daughters to participate in the study further limits the generalization to
the population of female juvenile offenders as a whole. Observation sessions were
brief, 10 minutes each, and interaction between student and teachers was neither
quantified nor qualified.
Despite the limitations, this research extends existing literature relative to choice
and preference interventions and establishes a quantitative analysis of this
population. It remains the first of its kind—a study of choice and preference
interventions in the academic setting with juvenile female offenders.
These findings have varied implications for future research and current practice.
Future research may consider expanding choice and preference interventions with
other populations, increasing the number of participants, varying the locations,
and exploring the function of the behavior. Young women attending schools at
correctional facilities are capable and prefer making choices and expressing
their preferences regarding academic assignments. Increased task engagement
correlates with improved academic outcomes, which transitions to postsecondary
education and future employment. Interventions that increase task engagement
may also reduce involvement within the juvenile justice system.
Special educators have always been concerned with the specific needs of the
individual regardless of incidence. A minority status should not be allowed to
restrict quality research and appropriate services for such individuals. Additional
research must continue to further explore, understand, and serve females in the
juvenile justice system.
Figure 1. Choice Interventions for Diana, Photography Student
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Figure 2. Choice Interventions for June, Photography Student

Figure 3. Choice Interventions for Vera, Photography Student
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Figure 4. Choice Interventions for Julie, Language Arts Student

Figure 5. Choice Interventions for Sheila, Language Arts Student
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Community Policing: Can We Learn
from Rural and Small Town Police?
Matthew T. Knowles, MA, Wichita State University
Michael Birzer, Associate Professor, Wichita State University
Community policing represents a departure from police tradition that was largely
based on the police reacting to incidents of crime (Cordner, 1997; Greene, 1989).
Community policing is an actual shift in strategy which challenges the police to
work with the citizenry to identify and solve community problems before they
lead to serious crime (Mastrofski, 1988; Skolnick & Bayley, 1988; Trojanowicz, 1990;
Vito, Walsh, & Kunselman, 2005). For some time, the community-oriented policing
strategy has sparked a myriad of change within the policing profession. The strategy
offers a different approach from traditional law enforcement because it allows
officers the freedom to expand the scope of their jobs. Community policing requires
police officers to learn a whole host of new skills. Officers in this sense are challenged
to become community problem solvers and encouraged to use their time creatively
(Birzer & Nolan, 2002).
The purpose of this paper is to discuss the prospects and possibilities of larger
urban police agencies adapting a modified policing infrastructure similar to rural
and small town policing. Specifically, in this paper, we accomplish three primary
objectives. First, we suggest that the strategic components of what is called
community policing have been in place for many years in small and rural police
agencies. Second, the paper argues that the unifying community policing strategy
in many respects parallels a form of rural law enforcement practices that have
been modified to fit major urban jurisdictions. Finally, we discuss what urban
police agencies can do to enhance community policing strategies borrowing from
rural and small town policing infrastructures.

Rural Policing Infrastructure and Possibilities
The underpinnings of community policing may be a natural component to what
small and rural police agencies do. However, the irony is that researchers have
not given the same attention to small and rural police practices when compared
to police practices in mid-sized and large urban police agencies. What makes this
issue even more perplexing is the fact that even though many mid- to large-sized
urban police agencies say they have adopted community policing strategies, this
is not entirely the case. Research shows that many of these agencies continue to
perform in a reactive law enforcement mode, and they only commit small numbers
of officers to community policing tasks (Pelfrey, 2004). Others suggest that many
large urban police agencies have in fact implemented community policing
strategies, but that these strategies have been implemented in a variety of different
ways across jurisdictions (Chappell, 2009). Payne, Berg, and Sun (2005) argued
that because the majority of U.S. police departments are located in small towns
and rural areas, research should be proliferated in these communities. Weisheit,
Wells, and Falcone (1994) seem to support this notion:
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Discussions of community policing have focused on urban and suburban
departments, generally ignoring rural and small town police organizations.
Ironically, many of these departments have a history of practices that
correspond directly to the principles of community policing. For example,
officers in these agencies typically know the citizens personally, have face-toface contact with them, and engage in a variety of problem-solving activities
that fall outside of law enforcement. (p. 549)
Community policing is often thought of as a recent development in law
enforcement, especially in the urban setting. For some time, this philosophy has
been evolving in the rural setting. We submit that urban police authorities can
learn much by examining the policing philosophy in small and rural agencies.
While we do acknowledge at the outset of this paper that the complexities of
police work may be different from large urban jurisdictions to small and rural
jurisdictions, the fundamental infrastructure for community policing is naturally
in place in small and rural communities. We argue that large urban police agencies
should take a strong look at small and rural law enforcement agencies as a template
for community policing and then adapt similar modified models of community
policing to their larger communities.
Oliver (2001) observed that “community policing currently stands as the new
paradigm in policing; one that has been sweeping the nation’s police departments”
(p. 243). Descriptive studies of community policing across the United States have
been conducted in large urban communities throughout the United States. The
irony of these studies is that the effects of community policing in small, rural
communities, which are equally important, have not received the same attention
(Birzer & Brand, 2005). This may be a serious oversight for the continued evolution
of community policing in both rural and urban settings. There are many parallel
themes that rural agencies have in common with community-oriented policing
styles.

Community Policing Descriptions
As Oliver (2000) points out, it is imperative that we come to a better understanding
of the definition of community policing and what it means to be community
oriented. Community policing includes (1) the police and community partnership,
(2) an enhanced partnership between police and local government, (3) the adoption
of problem-oriented policing and problem-solving methods, (4) the adoption
of programs that increase the police and community partnership (e.g., foot
patrols, substations, and citizen-police-academies), and (5) a change in both the
organizational structure (i.e., decentralization by personnel, geography or beats) and
through a change in the “philosophy” of policing as demonstrated through changes
in the organization itself (i.e., changes in mission statements, job descriptions,
and rewarding officers involved in community policing). A key component in the
community policing philosophy presupposes that each community is unique and
must develop its own plan based on unique factors in the environment (Ball, 2001).
Weisheit et al. (1994) observed that community policing strategies can include
everything from the nature of the police work to the organizational structure of the
agencies. They pointed out that there are three general themes associated with the
strategy of community policing: (1) the police must be accountable to the people as
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well as to their formal police duties; (2) that they need to be connected at a personal
level with the community and the citizens, and (3) the officers should possess the
ability to solve general problems rather than just simply responding to specific
events.

Rural and Small Town Policing
Research conducted by Decker (1979) on a rural county sheriff’s office suggests that
the rural police are much more sensitive and responsive to community demands
than are urban police. In the rural setting of law enforcement, the idea of community
seems to be much more prevalent. Benedict, Bower, Brown, and Cunningham
(1999) completed a study of citizens’ opinions of local law enforcement and what
their needs were in regards to law enforcement. One purpose of this research was
to facilitate and help structure the officers’ daily tasks and responsibilities, aligning
them closely to the needs of the citizens within their beats and community. These
researchers observed the following:
The local police department now has a sense of the disposition of the
community and is aware of areas in which the residents are misinformed
and dissatisfied. They can use this information to educate the public about
necessary policing practices, deal with local dissatisfaction, and begin to
bridge the gap between themselves and the public. (p. 152)
This theme can also be seen in the work of Vito et al. (2005) when they examined
the perspectives of middle managers in police departments, nationwide, that were
in the process of implementing community policing strategies. They write:
Community policing infers a partnership between the police and the people
they serve, designed to improve the quality of life. It is expected that the police
and citizens of the community will work together to address issues of crime
and social disorganization. Officers are urged to get close to the citizens on
their beats and understand their needs, habits, and wishes. . . . Community
members are expected to take a proactive role in helping the police and other
government entities set and implement community-oriented policy. (p. 491)
Ball (2001) argued that in the rural setting there is homogeneity of the people
found within these communities, more so than you would find in a larger urban
community. This similarity allows for a smooth interaction between officers and
citizens. When crime is viewed in the same light by the police and the citizens, it is
assumed that the people will have positive feelings toward the officers in the town
because they are made to feel that these officers have the citizenry’s best interests
in mind while performing police duties.
In Christensen and Crank’s (2001) study of non-urban officers, they found several
examples of how rural deputy sheriffs practice their craft. Specifically, one salient
finding was that non-urban police naturally practice their craft using principles
consistent with community policing. For example, in their study, non-urban
police describe breaking up a party of young residents, two of whom were minors
consuming alcohol. None of the youth were arrested. This informal response
of the non-urban police officers is in sharp contrast with their formal efforts to
suppress drunk drivers through arrest which is predominant in many large urban
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communities. In this case, “the invocation of formal sanctions may have created
friction with the youth and their families” (p. 80). The deputies knew that being
punished by the youths’ own parents would have far more effect in deterrence
than going through the criminal justice system, which could have caused more
dissension than good for the family. A similar theme is also seen in a Decker’s
(1979) research:
While investigating a call regarding a loud party, the deputy found a
female of about 30 and several teenage children having just a few friendly
drinks. The woman was arrested and all involved were brought to jail. Each
parent was called and told to come get their child. Each child and parent
were thoroughly lectured and admonished by the sheriff. No charges were
pressed against the juveniles, only against the woman. The case reveals both
the sheriff’s standard response to juvenile matters and broad discretionary
power. It is his belief that a formal sanction will be detrimental for most
youths. Therefore he usually releases them to their parents after a brief, but
not pleasant lecture. (p. 107)
When examining enforcement styles of the rural police officer, the mindset of
each individual officer is an important factor. One key difference between urban
and rural officers is the idea or authority of discretion. The study of rural police
by Christensen and Crank (2001) brings this to light. This is what rural sheriff’s
deputies reported in their study:
There are thick books on the law. How you enforce them is your tool kit.
It is the bigger picture that counts. There are discretionary areas that allow
officers to work; we have to discern where to concentrate our time on our
shifts. Either give someone a citation or chew them out—never do both. You
are here to educate them. (p. 83)
In small towns, the officers often act as role models and as quasi-parental
authorities to the juveniles of the community. Christensen and Crank’s (2001)
research sheds light on how rural sheriff’s deputies chose to deal with juvenile
delinquency on an informal basis. They reported that while riding with deputies,
they were approached by an adolescent and asked to buy cigarettes for him and
they declined. Christensen and Crank observed that “the kid still hung around
the side of the store, waiting to approach someone else. The deputy called another
unit and they both lectured the two male juveniles about smoking” (p. 86).

Parallels of Rural Law Enforcement and Community Policing
According to Weisheit et al. (1994), “community policing looks and sounds a great
deal like rural and small town policing, as it has been practiced for a long time”
(p. 551). We submit that styles of policing are partly a reflection of the relationship
between police and the community. Although police in many urban areas may
be viewed as outsiders, in rural areas they are viewed as an integral part of
the community (Decker, 1979). Rural and small town police are closer to their
community and, in many respects, their long-standing practices are mirror images
of what has been termed community policing.
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One of the measures of success in the implementation of community policing, as
observed by Herman Goldstein (1987) over 20 years ago, is the ability of members of
the community to know their community police officer by name. Goldstein argued
that the ultimate potential in community policing would be the development of a
reservoir of respect and support (of the citizens) that officers could use to increase
their capacity to deal with problems, and, thus, to rely less on the traditional criminal
process, use of weapons, and reinforcements. The undercurrent of the importance
of respect and support on the part of the citizens toward the police is found
throughout the literature on rural policing (see Christensen, & Crank, 2001; Decker,
1979; Nofzinger & Williams, 2005; Weisheit & Wells, 2001; Weisheit et al., 1994).
Interestingly, the citizenry generally hold these officers in high regard, more because
of who the officers are as people rather than because of their uniform and badge.

Rural Problems and Community Policing
Some scholarship posits that rural officers simply do not deal with the types of
problems that urban officers do and that the focus may be different based on
the size of the community. For example, Meagher (1985) found that small police
agencies tend to place more importance on crime prevention activities, while
larger agencies place more emphasis on crime fighting. Payne et al. (2005) observe
that small town police have largely been ignored by police researchers because of
the assumption that rural police officers did not face a crime problem that was in
any way comparable to the urban crime problem.
Some scholarship has shown that rural and small town police face many of the same
problems as larger jurisdictions. According to Weisheit and Wells (2001), there is a
presence of gang migration from the urban to rural setting which places the small
town and rural police officer in a similar situation to the large urban police officer.
In other words, small and rural police agencies may increasingly experience the
complex crime-related problems experienced by larger urban police authorities.
In essence, urban and rural police authorities must increasingly deal with many
of the same problems. In the rural setting, however, the approach is much more
personal, which could be perceived as nonresponsive by urban standards. But
police in small and rural agencies do not seem to respond passively or naively to
gang problems. Brock, Copeland, Scott, and Ethridge (2001) found that rural law
enforcement faces many of the challenges of larger urban areas. Specifically, their
research showed that the use, manufacture, and distribution of illegal drugs have
become common place in rural America.
Some have argued that small town and rural policing involves a very different and
distinct style of policing (Bass, 1995). In particular, some research has pointed out
that rural police rely more on interpersonal skills and diplomacy, commanding
respect because of who they are as people rather than because of the uniform that
they are wearing (Weisheit & Wells, 2001; Weisheit et al., 1994). This is illustrated
in the actions of the rural officers as reported in the research of Weisheit and Wells
(2001):
If you sit and talk to them you may find out they’re on a borderline as to whether
they are even a member of a gang or not. If you can carry on a conversation
with them and find out why they are in gangs, maybe you can address that, get
them involved in some other activity, and pull them out of that gang.
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I handle them by talking to each individual one. For example, there was a fight
between two groups who identified themselves as gangs. I dealt with it individually.
I knew the parents, called them all in and dealt with it. There weren’t even any
charges filed. And I think the gangs pretty much broke up. (pp. 188-189)
The personal approach to solving problems may be a key to much of the success
that rural law enforcement officers experience. The example above illustrates
attributes of community policing, yet this is indigenous to small town and rural
policing.

Resistance Toward Community Policing
There is strong resistance to change in all aspects of life. We generally resist that
which is outside of our comfort zone. As the popular saying goes, “If it’s not
broken, don’t fix it.” The resistance to change is prevalent in many urban police
agencies throughout the United States. For example, when Vito et al. (2005) asked
police managers of one large agency about community policing, this is what was
said:
The primary fallacy of the community-oriented policing is the belief that the
citizen will take the necessary steps to involve themselves in community
crime prevention efforts. . . . As managers, we are heavily invested in
the professional model of policing—with a centralized, hierarchal, and
bureaucratized command structure. It is difficult for the middle management
officers to give up their power and let the patrol officer make more decisions
and to allow the organization to become decentralized. (p. 499)
Ball (2001) observed that police officers will be resistant to combining arrest
functions with the provision of services and order maintenance functions that are
a critical part of community policing. Vito et al. (2005) point out that it would
seem that many urban police agencies have adopted the philosophy of community
policing but are unwilling to make the organizational changes necessary to support
it. They suggest that this is in large part because police administrators are wary of
the potential problems of a philosophy that empowers the least experienced and
lowest-ranking members of their organization.
Zhao and Thurman (1997) pointed out that the value that police administrators
attach to each police function affects both the internal and task environment within
which police agencies operate. In turn, the importance attached to each function
defines the primary means that are used to fulfill specific organizational goals.
In their research, they discovered that when setting urban police priorities, they
are often set independently of a department’s external environment. Moreover,
they found that the service and order maintenance aspects of officers’ duties were
placed low on the priority list, whereas lowering the crime rate and dealing with
serious crimes topped the priorities.

What Should Urban Police Agencies Do?
Community policing is not a uniform model of policing. What works for one
agency may not work for another agency. Inherent within its title, community
policing is about serving the needs of the community, and it would be unrealistic
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to believe that all community neighborhoods are the same and in need of the same
types of police services and commitments (Oliver, 2001). Traditionally, urban,
especially large urban police agencies, have handled community problems in a
fairly uniform approach regardless of individual characteristics and the make-up
of the neighborhood. However, there are many factors in each neighborhood within
a community that should be taken into account—what works in one neighborhood
may not necessarily work in another. For example, police may wish to consider
the racial and ethnic characteristics of the neighborhood, the type and magnitude
of problems, the socioeconomic status of neighborhoods, the number of rental
properties vs. personally owned homes, and the like. These factors are important
when solving problems in the context of a neighborhood.
One study by Benedict et al. (1999) found that citizens desired positive interactions
with police officers. As a starting point, it would seem appropriate that an essential
element in the development of an effective community policing strategy is encouraging
police officers to make more contacts with citizens outside of official police calls.
This is not a new idea in rural and small town policing. Many rural and small town
police officers live in the same neighborhoods they police, they know the people very
well, their children attend school together, and they are involved in many different
community activities both as an officer and as a citizen. As Decker (1979) points out,
“If policemen live in the area they police, their integration into the value system will
be much more thorough than if they reside in a different area” (p. 101).
Adapting the rural and small town policing infrastructure to urban areas may be
difficult but not impossible. An initial step may be working toward a uniting of
the police with several stakeholders. First, it is important for the police to foster
community involvement. We recognize that this is not an easy task because in many
neighborhoods there is a great deal of apathy among the citizenry. However, tailoring
strategies in accordance with local neighborhood needs, norms, and values, much like
rural and small town police do, may prove to be beneficial to urban police. Imagine
the possibilities if every urban police officer approached his or her beat like the rural
and small town police officer approaches police duties in their communities.
We suggest that urban agencies may benefit from embracing many of the ideals of
rural and small town police practices which seem to go hand in hand with community
policing. Urban police may benefit from increasing their openness and candidness
with the communities they serve. Adams, Rohe, and Arcury (2005) argued “if the
residents have little awareness of efforts by the local police to engage in a new style
of policing, then the department has failed in one of its most basic tasks” (p. 44). In
one study conducted in a mid-sized urban community, Jiao (2001) found that urban
citizens were fully in support of starting a form of community policing, and when
combined with problem-oriented policing, the urban residents remained the strongest
supporters for it. Similarly, in Adams et al.’s (2005) research of five small to mid-sized
towns, they reported that in the areas in which the police were practicing communityoriented policing, it was a positive experience for both the police and the citizenry.
The research discussed above brings to light a salient paradox. If a fair amount of
research has shown that citizens desire community policing in their communities,
then why is there still some resistance to the change to community policing. Wong
(2001) offers some explanation by arguing that, in general, citizens want effective
law enforcement and, for the most part, they support the police. He seems to
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suggest that it would be beneficial if the police knew that their help was wanted
and appreciated. This would require increased communication between the police
and the general citizenry. The police patrol officer is in the best position to enhance
communication with the community. Wong believes that it is unrealistic to expect
the police to provide the best level of protection without the aid of citizens they
serve. The police are not omnipresent nor omnipotent.

Conclusion
The purpose of this paper was to discuss how rural and small town police agencies
have operated within the strata and basic framework of the community-oriented
policing philosophy. A corollary purpose of the paper was to discuss the potential
for urban police agencies to adapt tenants from the rural and small town police
infrastructure. As Decker (1979) reminds us, the major difference between urban
and rural officers is the integration into the community and the commitment of
the officers to the rural value structure. If urban police could model tenants from
the rural and small town policing infrastructure when dealing with problems,
this may lead to far better outcomes. Weisheit et al. (1994) make an important
point when they argued that rather than modifying rural departments to fit an
urban definition of community policing, urban departments might look to rural
police authorities for insights into policing in general and community policing in
particular. Urban police agencies have much potential to continue to evolve toward
community policing strategies. Urban police authorities may find it beneficial to
take a strong look at how the rural and small town police operate.
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Police Indifference: The Next Tsunami
of Racial Profiling?
Michael J. Bolton, Marymount University
Now that the clamor surrounding police racism has temporarily subsided—more
specifically, now that Sergeant Crowley is no longer portrayed as a racist cop but
instead has been found to be a veteran officer held in high esteem by his colleagues in
the Cambridge Police Department, a man hand-picked by a former black police chief
to teach academy classes on racial profiling—the tenor of the President’s comments
have shifted. At his behest, Crowley and Professor Gates obligingly sipped suds at the
White House and made nice. American politics, how can you not love it? But this is not
a time for levity. Had the situation been different, perhaps one in which Crowley had
had previous negative encounters with minorities, this country would be experiencing
a teachable moment vastly different than the one the President envisioned.
That said, I worry that the perfect storm for destroying future police/community
relations, especially in our urban communities, is gathering out there and no one
is paying attention.
To keep this from happening, as our teachable moment is formed, I think Sergeant
Crowley’s disgust at being labeled a racist should be given serious consideration
by leaders at all levels. I also worry that many police officers who do their jobs
conscientiously and with sensitivity to the racial and ethnic differences of others
may be harboring feelings similar to Crowley’s. If so, and if not addressed, I
suggest the outcome will be more destructive to law enforcement agencies and the
communities they serve than anything this country has experienced before.
In essence, I believe that while most variables driving the criminal justice system are
understood and well-publicized, one potential threat to effective law enforcement
is not being considered. More directly, some futurists predict the volatile economy,
urban demographic changes, poverty, technology, drugs, gangs, and acts of
terrorism will influence crime patterns as we continue our entry into the new
century. What we may be missing, however, is the potential harm to public safety
being spawned by a growing culture of timid police officers who are becoming
excessively cautious in their actions rather than risk public censure. For lack of
a better term, I call them “cops without heart” because they’ve lost or are losing
their will to take risks with their personal safety and professional reputations.
Driving part of the crime fighting efforts and concomitant outcries of racial
profiling these days, I think, actually dating back to the 1980s, was the decline of
the military industrial complex and the unexpected debut of crack cocaine. Prior
to September 11, 2001, our external enemies were not regarded as major threats; so,
internally, particularly at the local and urban government levels, we targeted the
so-called “war on drugs,” and in a relatively short time, public fear about increasing
crime triggered the current bricks and mortar approach of throwing money at
the problem, filling current prisons or building new ones to accommodate the
influx of drug offenders, which necessarily created a crime control industry that
skyrocketed, with annual expenditures well into the billions.
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To be sure, racial profiling became familiar to most Americans when minority
males suspected of transporting drugs were disproportionately stopped and
searched by police officers along the I-95 corridor. As such, some critical/radical
criminologists saw the war on drugs as a war on members of the underclasses who
were involved in lower levels of drug dealing. They were profiled, these theorists
contended, because they were easier to catch than major kingpins.
On its face, this theory seems plausible.
But I believe a more compelling factor has been left out of the equation. Anyone
residing in or associated in any way with inner city neighborhoods cannot help
but see how quickly they are plunged into depredation when drug dealing—even
at the very lowest street levels—is left unchecked.
Moreover, one cannot help but see that if police officers serving these neighborhoods
give up and adopt a to-hell-with-it attitude rather than continue their daily battle
against crime, then these communities will be besieged by incalculable numbers
of dealers, thugs, and predators who are already entrenched in them, lurking,
awaiting the freedom to move about with impunity.
Having said all this, and setting the Professor Gates/Sergeant Crowley furor aside
for a moment, I feel there has been a universal failure to frame crucial questions
with respect to the issues surrounding race and police. At its core is a major
disconnect between citizens and their protectors to engage in meaningful two-way
communication. While there are countless studies on the subject, I have observed
that the police voice on racial profiling has been conspicuously absent.
This does not mean unlawful or offensive behavior by police should be excused.
Instances of excessive force, incivility, and impudence by police should not be
condoned by any community. But prevention plays a key role. Mechanisms need to
be in place for detecting police applicants with penchants for cruelty, impulsivity,
or racism. Law enforcement needs tough men and women to do an increasingly
difficult job in a complex society; yet, brutality and racism never should be
mistaken for toughness. And when screening devices fail, as they occasionally
do, individuals found to possess these characteristics must be retrained or
removed from public service. Conversely, however, when accusations of racism
or discrimination are made, I believe government, community, and media leaders
have a reciprocal obligation to be careful to assure that public witch hunts do not
occur until the facts have been given careful objective scrutiny and just decisions
are rendered.
Outrage over race-based policing serves a purpose, and when justified, stringent
measures to prevent such behavior should be taken. But when alleged instances
of wrongdoing deteriorate before thorough investigations are conducted,
the inevitable effect is to punish the many for the sins of a few. When sense of
proportion is lost—that is, when innumerable acts of self-sacrifice, enviable public
service, and even personal heroism are negated because an imperfect system did
not detect individuals psychologically or emotionally unsuited for public service—
the web of suffering expands well beyond immediate victims. As a consequence, if
this factor is not kept on the table when these situations erupt, hostility for police
in minority communities will increase. And increase significantly.
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If the hidden disenchantment that I feel exists among more than a few police
officers is not taken seriously, long after news teams have departed, long after
community centers and courthouses have fallen silent, long after fiery rhetoric
and calls for reform have subsided, interactions between officers and the citizens
they serve will be more strained than ever. What citizens, politicians, police chiefs,
even police labor leaders themselves seem to be missing is the degree to which
the Sergeant Crowleys in our police departments not only have grown tired of
being dubbed racists, they have also become wary of the opinions of pundits and
armchair experts who ostensibly know what is wrong with police behavior and
how best to correct it.
As a result, despite police departments’ best efforts at community relations, I
believe the effects of purposeful social distancing by police, which I feel has been
underway on a small scale for some time now in minority communities, will
increase and take root in most jurisdictions. Driving this to some degree, I’m afraid,
are the vitriolic remarks of Professor Gates’ and the President, men who, when
they made them, should have known better. If healing is what this country needs,
then balance, not rancor is the poultice. This should be evident to any local, state,
or national leader. In closing, along with Sergeant Crowley, I support President
Barack Obama 110%. I voted for him, support his policies, and likely will vote for
him again.
Regrettably, however, his teachable moment will remain poorly defined and
hopelessly elusive unless there is a genuine understanding that when presidential
voice is brought to bear on future accusations of alleged racial profiling, it must—
and this is not negotiable—be tempered with an understanding that no matter how
heinous, when acts of alleged racial profiling later are supported by findings from
disputatious searches for truth, and not conjecture or emotion, that voice would be
well-served to remain silent, unless there is an upfront acknowledgement that the
guilty parties represent a scant few, and certainly not the vast majority of dedicated
men and women serving in our law enforcement agencies.
Michael J. Bolton is a professor of Criminal Justice at Marymount University.
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An Assessment of Literature on
the State of Technology in Law
Enforcement
Kasey A. Tucker-Gail, PhD, Department of Criminal Justice, The University
of Toledo
Tonya Fausnaugh, MA, Department of Criminal Justice, The University of
Toledo
Victoria Ziemski, Department of Criminal Justice, The University of Toledo
Donna Selman, PhD, Department of Sociology, Anthropology & Criminology,
Eastern Michigan University
Modern police agencies are faced with a definition of crime that is constantly
changing, meaning they are in need of technology that helps them stay abreast
of the changes in their environment. This technology can range from mobile
computing units to more advanced global information mapping systems. It seems
almost essential for an urban metropolitan police department to have a high level
of computerization; yet, studies show that this is not the case. The reasons for this
include budget constraints and lack of properly trained personnel. This review
explores the issues concerning computerization of police departments.

Summary
Learning Organizations in the Public Sector? A Study of Police Agencies Employing
Information and Technology to Advance Knowledge by Mary Maureen Brown and
Jeffrey L. Brudney (2003) conveys important points discussing the use of technology
in order to move information more rapidly, attempting to help police departments
become more effective organizations. According to the authors, the essential goal
of the learning organization is to solve problems. Information and its associated
technology come into play because it helps the learning organization understand
and ultimately react to changes they may face.
The researchers have studied a large metropolitan police department that has been
deeply involved in community policing. A survey was distributed to the officers in
the department in an attempt to examine the role of information and technology
in problem solving. First, the survey showed that information and technology
are considered very important to the police officers’ problem-solving efforts.
Over three-quarters of the respondents “indicated that effective problem-solving
activities require the analysis of multiple types of information” (Brown & Brudney,
2003, p. 38). The importance of information to the officers was not affected by the
context of the situation in which they had to use the information and associated
technology; information and its associated technology was considered vital in
informal or formal problem-solving environments. However, there are difficulties
with the use of information and technology among the police officers sampled
such as the programs used being underdeveloped and/or insufficient for the
purposes of the officers’ work.
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An obvious limitation of this research is that it only studied one department; this
makes the results more difficult to generalize, which is a common dilemma in law
enforcement research.
Police Information Technology: Assessing the Effects of Computerization on Urban Police
Functions by Samuel Nunn (2001b) examined “computerization in 188 municipal
police agencies in 1993 in cities with populations of 100,000 or more” (p. 221). This
examination included analysis of the relationships among computer hardware,
file computerization, and police functions. The author brought up an interesting
point in saying that computerizing police departments “may shift police-agency
resources off the street and away from direct service delivery” (p. 221). This could
have very interesting ramifications for police departments and the municipalities
that they serve. If a department has high computerization levels, they will also
have a high number of employees who work only on the information technology
(IT) aspect of the department. However, there are many merits to adding IT to
a department, including better administration, faster crime solving, enhanced
public safety, and even more effective delivery of services. The author brings the
notions of efficiency and effectiveness to the table. Efficiency and effectiveness are
important when IT is involved; efficiency can lower costs and effectiveness could
solve crimes at a higher percentage. These are some solutions that are enticing to
any modern law enforcement organization.
The author argues that after the integration of IT into a police department, “fewer
personnel and equipment would be needed to deliver the same quantity and
quality of service” (Nunn, 2001b, p. 222). This could be especially beneficial for
police departments, similar to smaller urban cities, struggling with budgetary
issues. Successfully integrating IT into a police department’s daily workings is
no small undertaking: hardware must be purchased and accessible, files must be
transferred into a readable digital format, and everyday police functions must
be adapted so that IT can assist them. Perhaps the most important point Nunn
argued was that “the storage of information electronically adds little value to the
agency until its members use those computerized files to perform functions that
were previously performed manually” (p. 222). Smaller urban agencies (most not
all) lack the ability, expertise, and skills to apply and integrate their IT. Often, there
are numerous computers and data terminals sitting unused or empty because the
IT integration is incomplete or underfunded. Many departments’ reports taken by
patrol officers are still handwritten, and even the reports typed up on computers
must still be printed and then given to the sergeant(s). If the integration of IT was
more all-encompassing, better funded, and then utilized by departments, many of
these mundane steps could be eliminated.
Nunn (2001b) uses the Law Enforcement Management and Administrative Statistics
(LEMAS) database to pull information for analysis. In 1993, the most widely
computerized files were arrest records and calls for service as well as stolen property
files and personnel files, while the least computerized files were UCR incidents and
summonses. The researcher classified 188 city police agencies into three different
levels of computerization: low, medium, and high, respectively. As computerization
increased, per capita expenditures increased, while the number of officers available
for calls for service decreased. In addition, as computerization increased, the number
of total employees engaged in technical support also increased, but the smallest
share of employees were in the field operations division.
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This was a very informative study, but it failed to empirically measure the issue
“of whether police automation can reduce staffing levels and sustain politically
and socially acceptable maintenance of criminal activity within the relevant
jurisdiction” (Nunn, 2001b, p. 232). In addition, another critique was that the
budgetary implications of full integration of technology were not addressed,
because they are not very clear and are ever-changing. These numbers vary
according to departmental demands, but perhaps more empirical data will
surface regarding the subject. Also, this study did not address the productivity
differences between highly computerized departments and departments with
lower computerization.
Samuel Nunn (2001a) also wrote another article contributing to the police
technology literature. In “Cities, Space, and the New World of Urban Law
Enforcement Technologies,” Nunn addresses various areas of police technology.
There are seven categories listed in his article: “biometrics, monitoring, imaging,
communications, decision support, record-keeping, and weaponry” (p. 261). Nunn
makes an excellent point when he brings to the reader’s attention that the police
are behind the criminals when it comes to technology. Criminals commit a crime
with new technology and then the police respond by obtaining new technology.
The police are therefore forced to be reactive.
Many of the categories of technology require extensive use of computer technology
by police departments. For instance, fingerprinting, facial recognition, and DNA
are all wonderful technologies for police to have; however, departments must have
computers and the ability to get into these large databases to retrieve information.
An issue with this is AFIS, LEMAS, and other databases that are so fragmented
and decentralized that it is difficult to retrieve the necessary information. Having
centralized databases and the technology to access these databases is a necessity
for police departments (Nunn, 2001a).
A critique of this article would include the fact that the author only examined
three of the aforementioned seven categories. More research can be done to further
explore each category. Coupled with further research, these seven categories would
require an extensive amount of technological advancement by police departments
in order to successfully function. In addition to this, an undertaking of this caliber
by any police department would require copious amounts of time and money.
“Police Use of Computers,” an article by Northrop, Kraemer, and King (1995),
discusses a study of the effectiveness of police use of computers and the issues that
arise with the use of technology among police departments. A police department’s
use of computers goes hand-in-hand with the pros and cons of computer technology
as well as assuring that personnel are properly trained to use the technology. In
today’s society “computers are now an irremovable part of the arsenal of the fight
against crime” (p. 260).
According to the data in this study, police departments use computers mainly for
searching records and retrieving information from files that were computerized
and to program and maintain software (Northrop et al., 1995). Police officers use
the computer files to look up warrants on people, to check on stolen vehicles or
other stolen property, and to trace license plate numbers. Police and detectives
believe that due to computerization of files, they are able to do more with their job
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than they were before. They also say that computers have made their job easier and
have saved them time. The more knowledge of computers and the more experience
an employee has with the computer, the greater the benefits from computerization
for police departments. Police departments need to continue to fund computer
training in order to gain the opportunities afforded by this system.
A critique of the Northrop et al. (1995) study is in the methodology; many of the
measures reported were based on self-reports and recall of the respondents. These
methods can be argued to be less precise or reliable than many other research
methods. In addition to these limitations, the data represented in the study is a
bit outdated and further empirical exploration could be done to update these
figures.
“Police Field Mobile Computing: Applying the Theory of Task-Technology Fit” by
Ralph E. Ioimo and Jay E. Aronson (2004) analyzed the effectiveness of police field
mobile computing while applying the theory of task-technology fit. The theory
of task-technology fit states that the technology that is being used should fit the
tasks that the organization needs to perform. The authors addressed the history of
the use of technology within police organizations, from message status terminals
to mobile data terminals to more high-tech laptops and databases. The authors
also address the gap between the perception of how field computing affects
productivity and efficiency and actual reality.
The authors studied a police department in Arizona serving a population of 250,000
to 300,000 people, with 500 sworn and nonsworn employees. This department has
been making use of field mobile computing since 1996. The authors presented
twelve different hypotheses regarding the efficiency and effectiveness of field
mobile computing. These hypotheses ranged from simple such as clearing more
cases with field computing, to more elaborate, such as assessing a patrol officer’s
unobligated patrol time. A survey was conducted to see how the hypotheses held
up to testing.
Since laptops were put into use by police departments, research has shown very little
proof that the technology has helped increase the efficiency and job performance
of police officers (Nunn, 1994, and Rocheleau, 1993, as cited in Ioimo & Aronson,
2004). When officers do use laptop technology, the Ioimo and Aronson study
showed that the use of mobile field computing does increase the use of local, state,
and federal information systems. However, another statistically significant finding
was that field computing increases the amount of time spent writing reports in lieu
of other policing functions. Other areas of the department that have benefitted from
field computing are the records clerks and the detectives. Detectives have seen an
increase in the clearance of cases due to the use of field computing. The other section
of the department that benefited according to this study is the administration. Thus,
the productivity of the officers has decreased since mobile computing, while other
areas of the department have increased productivity.
Regarding limitations to the Ioimo and Aronson (2004) study, the authors remind
the reader that the world of IT is a rapidly growing and ever-expanding one, so one
or more of their questions regarding technology use may lose their validity. Again,
this study only focuses on one police department leading to the generalization
of problems identified earlier. Perhaps more detailed results could come from
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studying larger police departments and higher numbers of police departments. The
results, therefore, should not be generalized to every police department. Officers
seem to support the use of technology, but they need information that is going to
help them increase productivity in their jobs. They need improved software, data,
and training in order to be focused on officers’ needs.
“A Data-Driven Software Tool for Enabling Cooperative Information Sharing
Among Police Departments” by Michael Redmond and Alok Baveja (2002)
opens with a rather poignant quote, describing exactly the need for technology
in organizations: “Probably the single greatest technological limitation on the
criminal justice system’s ability to make decisions wisely and fairly is that people
in the system are often required to decide issues without information” (p. 660).
The researchers outline the problems facing our modern criminal justice system
with respect to information and the use of technology. The state of technology in
the criminal justice system today, say the authors, tends to be “reactive instead
of proactive in problem solving” (p. 661). Computer systems are already being
used in some departments to track arrests, crimes, criminal history, fingerprints,
missing persons, and lots of other elements of law enforcement. The authors use
the case-based reasoning (CBR) technique to further their research.
The researchers want to use CBR to attempt to satisfy four goals: “crime reduction,
reducing police expenditure while maintaining same level of service, making a case
for getting additional funding, and increasing cooperation among departments”
(p. 662). The software “matches” different communities based on the data that is
input into the database. This would allow “the law enforcement user to contact
representatives of the retrieved communities for discussions enabling dialog,
discussion, and possible learning” (p. 662). Some examples of the factors used
to match these communities include, but are not limited to, population density,
number of police officers, what special units the police department has, total violent
crime rate, and murder rate. These figures were pulled from the U.S. Census data or
the LEMAS survey. If a law enforcement agency is having a problem and wants to
seek assistance from cities with similar problems, they can use the CBR software to
find the “nearest neighbor” out of thousands of cities in the system. This way, they
can collaborate with other departments to see how they solve similar problems.
The work done by Redmond and Baveja (2002) has definite merit; however, there
are a few limitations to what they have done. First, it would require thousands
of hours to input all of the data needed to run this program. Another critique of
the program is that it would take a number of years to effectively and completely
evaluate the decisions that stem from use of the program. Despite these critiques,
the network that the program builds between similar departments could be
invaluable to information sharing and problem solving. Law enforcement agencies
could definitely use this program to solve some of their problems as well as to set
goals.

Discussion
The aforementioned research produced many similarities concerning the impact
of technology use and advancement among police departments. Many police
departments have IT that has been able to impact more than just the patrol officers.
Northrop et al. (1995) show that computerization has allowed the detectives and the
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police to be able to do their job more effectively; however, police and detectives need
more training and more advanced tools in order to reap the fullest rewards of IT.
Technology in police departments is the new standard. In many metropolitan
police departments, the crime being dealt with is becoming more technologically
advanced. Since the criminals are committing their crimes with more technology,
the police, departments are forced to respond by increasing their technology
arsenal, which, in turn, forces them to be reactive in nature. Nunn (2001a) points
out that the police trail behind the criminals because there is no way for the police
to accurately pinpoint the next technological advancement the criminals are going
to use since technology changes continuously.
Technological advancement is essential in the decisionmaking process of police
officers and other criminal justice agents. Redmond and Baveja (2002) make the
point that without the proper information, criminal justice officials are forced
to make ill-informed decisions. With the use of technology, police officers could
make better informed decisions. Brown and Brudney (2003) produced statistics
that indicate information of various types is needed in order to have productive
and efficient problem solving.
Brown and Brudney (2003) indicate that much of the software and computer
technology is insufficient for the needs of the police officer. Efficiency and
effectiveness are of absolute importance when it comes to technology use. The
more efficient the technology, the less money will be spent; and the more effective
the technology is, the more crimes will be solved (Nunn, 2001b). The author also
makes it clear that having IT in a police department is not an easy undertaking.
The functions of the police department have to change in order to receive the full
effect of IT (Nunn, 2001b).
Since police have had the use of laptops in their units, they have not actually
statistically shown an increase in job efficiency. In fact, according to Ioimo and
Aronson (2004), the productivity of the police officers has decreased while other
areas of the department have seen an increase in productivity due to IT.
Naturally, these studies have some differing opinions. Many of the studies are
optimistic about the prospect of full computerization of police departments,
painting a sort of utopian picture. However, one study in particular suggested
that the integration of technology into a police department may have some
negative connotations. The study, conducted by Ioimo and Aronson (2004),
could not find “statistical support that field computing increases field officers’
productivity” (p. 424). In fact, Ioimo and Aronson found statistically significant
support suggesting that “field computing decreases field officer productivity
while increasing the productivity of others in the department” (p. 424). In order
to make field officers more productive, the technology should be tailored more to
their needs, allowing their productivity to flourish. The Ioimo and Aronson study
suggested that “officers clearly showed support for the use of technology but
indicated that the information is not directly helping them do their jobs” (p. 425).
The system should be designed so that officers and other departmental workers
all feel the benefits. This was the only study to show the negative effects of field
mobile computing.
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Another differing point of view was again offered in the study by Ioimo and
Aronson (2004) in that their research was the only research to have applied a
theory. Ioimo and Aronson applied the theory of task-technology fit, which
says that the tasks an organization has to carry out must fit the technology they
are using. For instance, when a police officer must perform some field mobile
computing tasks, they must have the proper technology to carry out those tasks.
A police officer cannot write field reports with a stone tablet. Although this was
the only article to actually apply any sort of theory, another study by Redmond
and Baveja (2002) proposed its own program. This program, which was called
Crime Similarity System (CSS), utilizes case-based reasoning (CBR) to “compare
several cities across multiple dimensions—demographic, crime and enforcement”
(p. 661). The ultimate goal of this program is to allow a law enforcement agency
to help solve their problems easier by comparing them to similar law enforcement
agencies, thus, encouraging cooperation between the agencies. This would help
open up the lines of communication between different law enforcement agencies
and, ultimately, help them to solve problems more efficiently, or at least give them
a different point of view. This was a refreshing new perspective and perhaps it
could be a step in the right direction where computerization of police departments
is concerned.

Conclusion
In conclusion, these studies show that police departments generally lag behind
criminal activity with respect to technology use, and the police departments’
technology tends to be reactive instead of proactive. It is widely agreed that
computerization of police agencies is something that needs to be both addressed
and completed sooner than later. However, computerization is no simple task;
it is often a highly expensive undertaking that requires extensive and ongoing
technical support and maintenance.
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A Profile of Factors and Offenses
Related to Parolee Recidivism
Stephanie Geary, Research Analyst, Massachusetts Parole Board
One of the Parole Board’s primary functions is promoting and ensuring public
safety for the community, the victims, and also for the offenders themselves. To
perform this duty, the Parole Board must identify those parole-eligible offenders
for whom there is sufficient indication that confinement has served its purpose and
to set various conditions for their release into the community. Upon their release
into the community, the Parole Board provides supervision and assistance to the
offender and direction to relevant services that promote responsible conduct.
The Parole Board utilizes assessment tools and current research on parolee
recidivism (return to incarceration) to make more informed decisions regarding
releasing practices, supervisory strategies, and revocation (termination of parole
supervision) practices. Therefore, it is necessary that the Parole Board have access
to current information regarding offender characteristics and offense history, as
well as their relationship to offender recidivism, to ensure its primary objective—
public safety.
It is the goal of this report to accurately analyze recidivism data and be able to
translate the findings to Parole Board members, field parole officers, and other
Parole Board staff in an understandable and informative manner to promote
effective decisionmaking for release and parole supervision.

Method
Recidivism, for the purposes of this study, is defined as any new incarceration by an
offender who successfully completed parole supervision in 2004. Parole revocations
of supervision will not be factored into the recidivism results of this report, only
re-imprisonment in either a Massachusetts county or state correctional facility.
This report tracks any new incarceration(s) from the date of the offender’s parole
discharge date (PDD) in 2004 through December 31, 2007. A three-year follow-up
period is known in criminal justice literature as the release threshold—the period
of time the offender is in the community and at risk of repeat criminal activity.
There is also agreement among researchers and criminal justice administrators
that a three-year follow-up period is a sufficient follow-up period to identify a
majority of the offenders who would eventually be re-incarcerated for a new crime
(Legislative Budget Board, 2005).
In 2004, 5,399 offenders successfully completed their parole supervision period.
The State Parole Integrated Records and Informational Tracking System (SPIRIT),
the Parole Board’s tracking and informational database, was able to query and
identify which of these 5,399 offenders had been re-incarcerated in a Massachusetts
county or state correctional facility on or before December 31, 2007, for any new
misdemeanor or felonious offense.
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This report will highlight the number of parole recidivists in this time period in
addition to analyzing these recidivists by the following criteria:
•
•
•
•
•
•

Offense type(s)
Governing offense history
Gender
Race
Age
Commitment type

Results
In total, 1,146 (21% of the 5,399) offenders who successfully completed parole
supervision in 2004 were returned to a Massachusetts county or state correctional
facility on or before December 31, 2007. There are no statistics currently available that
portray an overall recidivism rate for all parole agencies across the United States, yet
we know that recidivism rates across the country for all prisoners being released
from jail consistently hover around 50%. Although parole revocations and out-ofstate incarcerations were not factored into this report, a 21% recidivism rate should
indicate to the agency and other criminal justice administrators that supervision can
have a positive effect on lowering recidivism rates for new criminal activity.
Criminal Offense Type(s)
The following table will break down the 1,146 parole recidivists by the offense type
(i.e., Person, Sex, Property, Drug, Other Weapon, Other Motor Vehicle, and Other)
from their parole commitment’s governing offense. The idea behind using the
offender’s parole commitment instead of the new offense commitment is to analyze
which categories of offenders are more likely to be re-incarcerated on new charges.
Table 1. Offense Type
Year One
Governing
Offense Type

Overall
Number

Overall
%

Number

%
Rate

Person
Sex
Property
Drug
Other Weapon
Other Motor
Vehicle
Other
Total

272
10
380
265
18
105

24.0
1.0
33.0
23.0
2.0
9.0

92
0
154
87
10
25

96
1,146

8.0
100.0

36
404

Year Two

Year Three

Number

%
Rate

Number

%
Rate

34.0
0.0
41.0
33.0
56.0
24.0

101
4
118
76
2
37

37.0
40.0
31.0
29.0
11.0
35.0

79
6
108
102
6
43

29.0
60.0
28.0
38.0
33.0
41.0

38.0
35.0

36
374

38.0
33.0

24
368

24.0
32.0

From the table above, we can observe the following:
• Property offenders were more likely than any other group to recidivate; in
addition, 41% of the Property offenders recidivated within one year.
• Person and Drug offenders made up the next two highest categories of recidivists.
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• Sex offenders were least likely to be re-incarcerated for further criminal activity.
• The majority of offenders (35%) recidivated within the one-year follow-up
period.
Governing Offense(s)
The next seven tables break down the 1,146 recidivists by their parole commitment’s
governing offense. The governing offenses will be presented in tables grouped by
the offense types listed previously.
Table 2. Person
Year One
Governing Offense
Assault & Battery
Assault & Battery on
+60/Disabled
Assault & Battery upon
Public Employees
Assault & Battery with
Dangerous Weapon
Assault & Battery with
Dangerous Weapon +60,
Subsequent Offense
Aggravated Assault &
Battery
Assault or Assault &
Battery
Assault with Dangerous
Weapon
Assault to Murder or
Maim
Armed Assault to Rob
Unarmed Assault to
Rob +60
Armed Robbery
Armed and Masked
Robbery
Unarmed Robbery
Unarmed Robbery +60
Conspiracy
Kidnapping
Manslaughter
Criminal Harassment
Stalking
Attempted Extortion
Homicide by Motor
Vehicle
Total

Year Two

Year Three

Overall
Number

Number

% Rate

Number

% Rate

Number

% Rate

1

0

0.0

1

100.0

0

0.0

1

0

0.0

1

100.0

0

0.0

12

6

50.0

2

17.0

4

33.0

52

19

37.0

19

37.0

14

26.0

4

1

25.0

3

75.0

0

0.0

1
127

1
45

100.0
35.0

0
47

0.0
37.0

0
35

0.0
28.0

25
1

6
0

24.0
0.0

12
1

48.0
100.0

7
0

28.0
0.0

1
1

0
0

0.0
0.0

0
0

0.0
0.0

1
1

100.0
100.0

15
1

2
0

13.0
0.0

6
1

40.0
100.0

7
0

47.0
0.0

9
2
9
3
3
1
1
1
1

4
0
3
1
1
0
1
1
1

44.0
0.0
33.3
33.3
33.0
0.0
100.0
100.0
100.0

1
2
3
1
0
1
0
0
0

12.0
100.0
33.3
33.3
0.0
100.0
0.0
0.0
0.0

4
0
3
1
2
0
0
0
0

44.0
0.0
33.3
33.3
67.0
0.0
0.0
0.0
0.0

272

92

34.0

101

37.0

79

29.0
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Table 3. Property
Year One
Governing Offense
Breaking & Entering
Nighttime for Felony
Breaking & Entering for
Misdemeanor
Breaking & Entering
Daytime for Felony
Larceny over $250
Larceny under $250
Larceny from Person
Shoplifting
Shoplifting over $100
Stealing in Building, Ship, or
Railroad Car
Malicious Destruction of
Property
Larceny, Malicious Damage,
Receive Stolen, or Take and
Steal Parts of Motor Vehicle
Larceny, Malicious Damage,
Receive Stolen, or Take and
Steal Parts of Motor Vehicle,
Subsequent Offense
Buying or Receiving Stolen
Goods
Use Motor Vehicle Without
Authority
Use Motor Vehicle Without
Authority 2nd Offense
Uttering False or Forged
Records, Deeds, or Other
Writings
Utter False Prescription
Fraudulent Use of Credit
Cards to Obtain Money,
Goods, or Services
Drawing or Uttering
Fraudulent Checks
Use of Personal
Identification of Another;
Identity Fraud
Making, Possession, or Use
of Burglarious Instruments
Unarmed Burglary
Destruction of Place of Worship
Motor Vehicle Theft or
Concealment
Natural Scenery
Enter Dwelling at Night for
Felony
Misuse of Credit Cards
Burning or Aiding in
Burning of Dwelling Houses
Burning or Aiding in Burning
of Woods and Other Property

96

Overall
Number Number % Rate

Year Two

Year Three

Number % Rate

Number % Rate

59

19

32.0

23

39.0

17

29.0

9

6

67.0

3

33.0

0

0.0

26
76
14
31
16
1

15
29
5
12
5
1

58.0
38.0
36.0
39.0
31.0
100.0

9
21
7
9
5
0

34.0
28.0
50.0
29.0
31.0
0.0

2
26
2
10
6
0

8.0
34.0
14.0
32.0
38.0
0.0

8

2

24.0

3

38.0

3

38.0

24

11

46.0

4

17.0

9

37.0

33

15

46.0

11

33.0

7

21.0

2

1

50.0

1

50.0

0

0.0

22

9

41.0

5

23.0

8

36.0

10

5

50.0

0

0.0

5

50.0

1

0

0.0

0

0.0

1

100.0

11
2

3
1

28.0
50.0

4
0

36.0
0.0

4
1

36.0
50.0

3

1

33.3

1

33.3

1

33.3

4

3

75.0

0

0.0

1

25.0

2

1

50.0

1

50.0

0

0.0

5
4
2

3
1
0

60.0
25.0
0.0

2
1
2

40.0
25.0
100.0

0
2
0

0.0
50.0
0.0

2
2

1
0

50.0
0.0

1
2

50.0
100.0

0
0

0.0
0.0

2
2

1
1

50.0
50.0

0
1

0.0
50.0

1
0

50.0
0.0

1

1

100.0

0

0.0

0

0.0

1

1

100.0

0

0.0

0

0.0
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Year One
Governing Offense
Larceny from Person +65
Larceny of Leased or Rented
Property
Possession of False, Forged
or Counterfeit Bills, Notes or
Traveler’s Checks
Willful Throwing or Placing
of Explosives at or Near
Persons or Property
Common and Notorious Thief
Total

Overall
Number Number % Rate

Year Two

Year Three

Number % Rate

Number % Rate

1

0

0.0

1

100.0

0

0.0

1

1

100.0

0

0.0

0

0.0

1

0

0.0

0

0.0

1

100.0

1
1
380

0
0
154

0.0
0.0
41.0

1
0
118

100.0
0.0
31.0

0
1
108

0.0
100.0
28.0

Table 4. Drug
Year One
Governing Offense
Possess Class A Drug
Possess Class B Drug
Possess Class B Drug,
Subsequent Offense
Possess Class C Drug
Possess Class D Drug
Possess Class D Drug,
Subsequent Offense
Possess Class E Drug
Drug Violation Near School
Possession with Intent to
Distribute Class B Substance
Possession with Intent to
Distribute Class D Substance
Possession with Intent to
Distribute Class A Substance
Possession of Hypodermic
Unlawful Possession of
Particular Controlled
Substances, Including Heroin
and Marihuana
Unlawful Manufacture,
Distribution, Dispensing
or Possession of Class B
Controlled Substances with
Intent to Manufacture
Sale of Drug Paraphernalia
Theft of Controlled
Substances from Persons
Authorized to Dispense or
Possess
Trafficking in Cocaine 28 to
100 Grams
Total

Overall
Number Number

Year Two

Year Three

% Rate

Number

% Rate

20
22

6
5

30.0
23.0

7
6

35.0
27.0

7
11

35.0
50.0

2
1
23

2
1
11

100.0
100.0
48.0

0
0
6

0.0
0.0
26.0

0
0
6

0.0
0.0
26.0

1
2
8

0
0
0

0.0
0.0
0.0

0
2
4

0.0
100.0
50.0

1
0
4

100.0
0.0
50.0

47

14

30.0

12

25.0

21

45.0

21

8

38.0

5

24.0

8

38.0

48
9

10
6

21.0
67.0

18
0

37.0
0.0

20
3

42.0
33.0

48

18

38.0

15

31.0

15

31.0

10
1

3
1

30.0
100.0

1
0

10.0
0.0

6
0

60.0
0.0

1

1

100.0

0

0.0

0

0.0

1
265

1
87

100.0
33.0

0
76

0.0
29.0

0
102

0.0
38.0
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Number % Rate
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Table 5. Sex
Year One
Governing Offense

Overall
Number Number

Indecent Assault and
Battery on Child Under
Fourteen
Open and Gross Lewdness
and Lascivious Behavior
Rape
Rape and Abuse of Child
Aggravated Rape
Total

Year Two

% Rate

Number

Year Three

% Rate

Number

% Rate

1

0

0.0

0

0.0

1

100.0

1
3
4
1
10

0
0
0
0
0

0.0
0.0
0.0
0.0
0.0

1
1
1
1
4

100.0
33.0
25.0
100.0
40.0

0
2
3
0
6

0.0
67.0
75.0
0.0
60.0

Table 6. Other Weapon
Year One
Governing Offense
Carry Dangerous Weapon
Possess Firearm Without
FID Card
Carry Firearm Without
License
Sell Rifle/Shotgun Without
Serial Number
Total

Overall
Number Number

Year Two

Year Three

% Rate

Number

% Rate

Number

2

2

100.0

0

0.0

0

% Rate
0.0

5

3

60.0

0

0.0

2

40.0

4

2

50.0

0

0.0

2

50.0

7
18

3
10

42.0
56.0

2
2

29.0
11.0

2
6

29.0
33.0

Table 7. Other Motor Vehicle
Year One
Governing Offense
Leaving the Scene of
Personal Injury
Leaving the Scene of
Property Damage
Negligent or Reckless
Operation of Motor Vehicle
Operation of Motor
Vehicle after Suspension or
Revocation of License
Operation of Motor
Vehicle after Suspension
or Revocation of License,
Subsequent Offense
OUI Liquor or Drugs
OUI Liquor or Drugs, 2nd
Offense
OUI Liquor or Drugs, 3rd
Offense
OUI Liquor or Drugs, 4th
Offense

98

Overall
Number Number

Year Two

Year Three

% Rate

Number

% Rate

Number

% Rate

3

1

33.3

1

33.3

1

33.3

3

0

0.0

2

67.0

1

33.0

8

2

24.0

3

38.0

3

38.0

14

7

50.0

4

29.0

3

21.0

20
21

2
6

10.0
29.0

5
8

25.0
38.0

13
7

65.0
33.0

20

5

25.0

9

45.0

6

30.0

9

1

11.0

3

33.0

5

56.0

1

0

0.0

0

0.0

1

100.0
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Year One
Governing Offense
License Suspended for OUI
Operation of Motor Vehicle
Without License
Operating Motor Vehicle
Without Liability Policy
Operation on Public Ways;
Emergencies; Regulations
Number Plate Violation to
Conceal ID
Total

Overall
Number Number

% Rate

Year Two

Year Three

Number

% Rate

Number

% Rate

1

0

0.0

0

0.0

1

100.0

1

1

100.0

0

0.0

0

0.0

1

0

0.0

0

0.0

1

100.0

1

0

0.0

0

0.0

1

100.0

2
105

0
25

0.0
24.0

2
37

100.0
35.0

0
43

0.0
41.0

Table 8. Other
Year One
Governing Offense
Violate Abuse Prevention
Order
Attempt to Commit Crime
Threat to Commit Crime
Engaging in Sexual
Conduct for a Fee
Escape or Attempt to
Escape, or Failure to
Return from Temporary
Release or Furlough
Furnishing False Name or
Social Security Number to
Law Enforcement Officer
or Official
Intimidation of Witnesses,
Jurors and Persons
Furnishing Information in
Connection with Criminal
Proceedings
Penalty for Certain
Offenses
Resisting Arrest
Trespass
Total

Overall
Number Number

Year Two

Year Three

% Rate

Number

% Rate

Number

% Rate

31
4
17

10
2
6

32.0
50.0
35.0

16
2
4

52.0
50.0
24.0

5
0
7

16.0
0.0
41.0

6

0

0.0

3

50.0

3

50.0

3

1

33.3

1

33.3

1

33.3

5

2

40.0

2

40.0

1

20.0

4

2

50.0

2

50.0

0

0.0

9
15
2
96

4
8
1
36

45.0
53.0
50.0
38.0

2
3
1
36

22.0
20.0
50.0
38.0

3
4
0
24

33.0
27.0
0.0
24.0

Analyzing and comparing the above seven tables we can infer the following:
• The top five governing offenses with the highest parolee recidivists were as
follows:
(1) Assault or Assault & Battery (n = 127)
(2) Larceny Over $250 (n = 76)
(3) Breaking & Entering Nighttime for Felony (n = 59)
(4) Assault & Battery with Dangerous Weapon (n = 52)
(5) Possession with Intent to Distribute Class A Substance (n = 48, tie)
Unlawful Possession of Particular Controlled Substances, Including Heroin
and Marihuana (n = 48, tie)
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• No Sex offenders recidivated within the one-year follow-up period, yet their
rates of recidivism increased in the second and third year of follow-up.
• 41% of the Other Motor Vehicle offenders recidivated in their third year of the
follow-up period.
• 38% of the Drug offenders recidivated in their third year of the follow-up
period.
• More than half of all offenders with a weapons charge recidivated within their
first year of the follow-up period.
• Other governing offenses with high rates of parolee recidivism were as follows:
• Larceny, Malicious Damage, Receive Stolen, or Take and Steal Parts of Motor
Vehicle (n = 33)
• Violate Abuse Prevention Order (n = 31)
• Larceny from Person (n = 31)
Gender
Out of the 1,146 parole recidivists being examined, 1,042 (91%) were males and
104 (9%) were females. Research has shown that the male gender is a significant
predictor of future criminal activity (Kim & MacKenzie, 2006).
Another way of examining these figures is to look at the number of males versus
females who completed parole supervision in 2004 and compare against the
recidivism data:
• 4,837 males completed parole supervision in 2004. Knowing that 1,042 males
recidivated, one can say that overall, 22% of the male population recidivated.
• 562 females completed parole supervision in 2004. Over the three-year tracking
period, 104 of these females were returned to custody. Interestingly, 19% of the
females discharging from supervision in 2004 had new incarcerations.
From the above data, it appears that females who are on parole supervision run
almost the same risk of being re-incarcerated for new offenses as do males.
Race
From the group of 1,146 parole recidivists,
•
•
•
•
•
•

690 (60%) were White.
247 (22%) were Black.
187 (16%) were Hispanic.
7 (1%) were Asian or Pacific Islander.
1 (0%) was American Indian or Alaskan Native.
14 (1%) were of Unknown origin.

The data shows that the majority of offenders who recidivated were White, yet
when comparing against the different races who completed supervision in 2004,
the figures show that Black offenders had the highest rates of recidivism:
• 247 (24%) of the 1,039 Black offenders completing supervision in 2004 recidivated.
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Compare this to the following:
• 690 (21%) of the 3,251 White offenders completing supervision in 2004 were
recidivists.
• 187 (19%) of the 993 Hispanic offenders completing supervision in 2004 were
recidivists.
Age and Commitment Type
Criminal justice literature reports that age has a positive correlation with
recidivism—the younger the offender, the more likely his chances of becoming a
repeat criminal (U.S. Sentencing Commission, 2004). The results from this study
are no different. Out of the 922 offenders completing supervision in 2004 who were
between the ages of 26 to 30, 286 (31%) were recidivists. This by far was the highest
age category for offenders being re-incarcerated for new offenses.
For parolees, another factor strongly associated with new criminal behavior was
their parole commitment type. Parolees discharging from supervision in 2004 with
a county commitment recidivated at a rate of 22% versus 16% for state offenders
and 9% for out-of-state offenders.

Recommendation
Monitoring data and trends for recidivism within the parole population is crucial
for making decisions and monitoring outcomes that affect public safety. Ideally,
the information presented in this report can lay the groundwork for continued
research in regards to parolee criminal behavior. These statistics highlight the
need to establish an ongoing process to research and make available the rate of
recidivism for Massachusetts parolees.
Therefore, it is the recommendation of the Massachusetts Parole Board that on a
yearly basis the rates of recidivism for parolee offenders be tracked and analyzed
for any given follow-up period.
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Background
Introduction
This analysis will demonstrate that Al Qaeda has successfully resisted the execution
of transnational counter-terrorism initiatives by increasing its operational flexibility
through the reengineering of the following organizational processes and functions:
(1) consolidation and changes to the target selection process and the shortening
operational planning cycle; (2) decentralization of training and recruitment
programs; and (3) the diversification of its financial and money laundering
operations. This paper also describes the command-and-control linkages between
the Al Qaeda Advisory Council and the organization’s global terrorist network.
This paper will conclude by demonstrating how Al Qaeda has emerged as a global
learning organization because of its “devolved multi-cellular structure, dynamic
affiliated terrorist group network and entrepreneurial structure” (Harrison, 2005, p. 4).
According to the global learning organization model, Al Qaeda possesses the
following norms, values, and structural elements that are highly correlated to
organizational learning: founding vision, organizational identity, horizontal
organizational structure, and a decentralized decisionmaking process (Harrison,
2005; Robbins, 2005, pp. 566-567). How these elements of a global learning
organization apply to Al Qaeda is discussed separately for clarification purposes.
In contrast, we find juxtaposition among some law enforcement agencies for which
this type of discourse can become problematic when considering the advances
within the hierarchy of Al Qaeda.

The Al Qaeda Ideological Framework
According to Hoffman (2004), “The main challenge for the radical jihadist
movement is to promote and ensure its durability as an ideology and concept”
(p. 551). Due to the decentralization of the Al Qaeda organization, the leadership
structure has focused on “exploiting” local “parochial interests” in order to
“conceptualize” these conflicts into the framework of the global jihad (Hoffman,
2004, p. 550; Rabasa et al., 2006, pp. 9-12).
Terrorism experts maintain that in order to conceptualize these conflicts into the
global jihad, Al Qaeda has modified its ideological framework around an Islamic
Law Enforcement Executive Forum • 2009 • 9(4)
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“neo-fundamentalist” set of beliefs that increasingly integrates elements of “western
revolutionary socialism and European nihilist antecedents” (Rabasa et al., 2006,
pp. 9-10). Central to this conceptual framework is the belief that the world is an
“irreconcilable dichotomy” (p. 11) between the nation of Islam and Western culture.
As such, Al Qaeda demands an unwavering commitment of its terrorist network
to the defensive jihad against the United States, Israel, and “apposite” Muslim
governments. Basic to this belief is that all Muslims must be governed by a system
of religious rule based upon a literal interpretation of the Koran (Williams, 2005,
pp. 30-37). Taking this a bit farther, the data is clear. Bin Laden believes that the
United States, Israel, and the apposite Muslim regimes are standing in the way of
creating the Islamic umma (Blanchard, 2007). Currently, this ideological position
is supported by Al Qaeda’s involvement in the insurgency movement in Iraq. Bin
Laden has stated that the war in Iraq is the pivotal battle in the global jihad between
the nation of Islam and the United States and its allies (p. 7).
Increasingly, Al Qaeda utilizes the “Judeo-Christian” concept of the right of selfdefense to justify terrorist operations in Europe and Asia (Wiktorowicz & Kaltner,
2003, p. 84). Moreover, we find that Al Qaeda has expanded the jihad against
secular Muslim governments in the Middle East and Central Asia. By all accounts,
Bin Laden views the establishment of Muslim secular governments as an invasion
of holy Muslim land and, therefore, attacks against these governments are justified
by the Koran. For example, Bin Laden and the core Al Qaeda leadership structure
believe that it is the religious obligation of all Muslims to fight to protect the holy
lands from invading non-Muslim regimes. This ideology requires one to sacrifice
life for religious obligation. Al Qaeda demands that meeting this religious obligation
is defined by each individual’s resources and ability to fight (p. 84). Fulfilling this
obligation may include providing logistical support or financial support through
the Muslim holy tax system via a Hawlar (Williams, 2005).

Al Qaeda’s Tactical Operations Framework
Operational Planning Cycle
Due to increased counter-terrorism surveillance using a wide range of resources
and open media source reporting, Al Qaeda has recognized that they have become
more vulnerable and, thus, have shortened their planning phase for attacks (Rabasa
et al., 2006, pp. 63-65). This shortened planning period reduces the chances that
Al Qaeda operatives will be detected by law enforcement while operating in the
target environment. Intelligence suggests the Al Qaeda’s operational planning
cycle previously took years to complete; however, now, the planning phase of an
operation can be measured in increments of months. Considering this example,
prior to Operation Enduring Freedom, the planning phase of an Al Qaeda operation
could extend for years because Al Qaeda focused on large attacks against high
security targets (Blanchard, 2007; Rabasa et al., 2006, p. 65). Also, the planning cycle
was longer because Al Qaeda focused on multiple hard targets; and in the event
that a target was compromised, the execution phase of the attack could be shifted
to a secondary target (Rabasa et al., 2006, pp. 63-65). Intelligence data seems to
suggest that the Al Qaeda attack on the USS Cole took four years to execute, and the
bombings of the embassies in Kenya and Tanzania took five years to complete from
inception to execution (Byman, 2003, p. 146; Rabasa et al., 2006, p. 64).
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Current intelligence indicates the operational planning cycle has been reduced because
Al Qaeda operations now focus on soft targets, which typically have less physical and
electronic security. The selection of soft targets such as banks and night clubs reduces
the time spent in the operational planning phase by 50% or more (Rabasa et al., 2006,
p. 64). For example, the operational cycle for the nightclub bombings in Bali and
Indonesia took only eight months to complete (p. 64).
Target Selection
Al Qaeda has moved from large spectacular attacks of hard targets, such as the
9/11 operation, to soft target attacks that damage the economic infrastructure of
the targeted government or country. According to Bin Laden, one of the unexpected
benefits of the World Trade Center attack was the damage it caused to the U.S.
economy. Recent estimates put the cost of this attack at approximately one trillion
dollars (Rabasa et al., 2006, p. 25). According to terrorism experts, Al Qaeda attack
planners will first assess the potential economic and political damage of an attack,
and then, as a secondary factor, the planners evaluate the potential civilian and
military casualties (Blanchard, 2007; Rabasa et al., 2006).
According to terrorism experts, soft targets provide greater operational latitude
during joint operations between Al Qaeda, independent cells, and affiliated terrorist
groups (Rabasa et al., 2006, p. 65; Gunaratna, 2003). In light of this development,
Al Qaeda has expanded its list of “acceptable targets” to banks, restaurants,
transportation hubs, and places of religious worship in order to maximize the
economic and political damage of an attack (Jacobson, 2007; Rabasa et al., 2006).
A recent example of a politically motivated attack is the train bombings in Madrid,
which were timed to influence the national elections in Spain (Rabasa et al., 2006,
p. 67). Many terrorism experts believe that Al Qaeda was attempting to shift the
election in favor of politicians who did not support the war in Iraq and who had
pledged to remove Spanish troops from the conflict.
Intelligence information indicates that Al Qaeda leadership has planned to target
the oil distribution and production infrastructure of secular Muslim regimes
(Blanchard, 2007, p. 15). In this capacity, Al Qaeda’s target selection is based
upon the ability of the attack to cause long-term damage to both the regional and
national economy systems. Al Qaeda’s goal is to cause political instability that
favors the establishment of a nonsecular Muslim government. For example, the
Al Qaeda leadership believes that the attack of the oil infrastructure of emerging
secular Muslim governments will result in the withdrawal of foreign investment
and currency, which will cause additional global economic instability. Al Qaeda
maintains this act will open the opportunity for a civil war and will ultimately
lead to the establishment of a nonsecular Muslim government (Hoffman, 2004,
p. 554). The data suggests that over the past couple of years, oil has become a very
important element in the Al Qaeda targeting strategy because of the economic power
it creates which is critical to the establishment of a pan-Islamic state (Blanchard,
2007, p. 15). It can be asserted that Al Qaeda has been successful at developing an
understanding of American life and has been successful at targeting the freedom
of a civil democracy via its cowardly, insurgency-style acts of terrorism.

Law Enforcement Executive Forum • 2009 • 9(4)

105

The Decentralized Organizational Structure of Al Qaeda
Al Qaeda Advisory Council and Leadership Committees
Prior to 9/11, Al Qaeda was a “unitary” organization assuming the dimensions of
a “lumbering” bureaucracy (Hoffman, 2004, p. 551). As a result of this fragmented
design, the organizational support functions were organized into leadership
committees such as the military, political, security, and finance committees
(Williams, 2005, pp. 38-39). This process allowed the Advisory Council, which
consisted of Bin Laden and his most trusted advisors, to manage the logistical
and support functions provided by the leadership committees. Also, the Advisory
Council was recognized as the central and final decisionmaking authority in the
Al Qaeda organization (Williams, 2005). Various intelligence developed during
Operation Enduring Freedom indicated that in many ways Al Qaeda was a
typical bureaucratic organization in that its managers regularly dealt with routine
administrative activities. Al Qaeda managers are responsible for the purchase of
office equipment, the purchase of computers and telecommunications equipment,
and negotiating employee salaries as well as conducting operational performance
reviews (Hoffman, 2004, pp. 551-552) (see Figure 1 for a delineation of the core
leadership structure of the Al Qaeda Advisory Council and the leadership
committees).
Figure 1. The Core Leadership Structure of the Al Qaeda Advisory Council
and Leadership Committees
Al Qaeda
Shura/Advisory
Council

Political
Committee

Finance
Committee

Security
Committee

Military
Committee

Training
Subcommittee

Information
Committee

Camp
Administration
Subcommittee

Source: National Commission on Terrorist Attacks Upon the United States (2004)
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It is reasonable to conclude that Al Qaeda has survived almost seven years of intense
counter-terrorism operations because the organization developed a leadership
“succession plan” that has allowed the Advisory Council to retain command-andcontrol operational authority over the Al Qaeda network (Hoffman, 2004 p. 552; Rabasa
et al., 2006). The Advisory Council is responsible for issuing edicts to justify the actions
of Al Qaeda worldwide. Currently, the Advisory Council still consists of Bin Laden and
his most trusted advisors—many of whom fought with him against the Russians in
Afghanistan (National Commission on Terrorist Attacks Upon the United States, 2004;
Rabasa et al., 2006; Williams, 2005). Currently, the Advisory Council directs high-risk
intelligence operations and coordinates select terrorist operations against high value
targets (Hoffman, 2004, p. 552). Furthermore, the Advisory Council operates under the
cloak of secrecy and is able to coordinate the functions of the operating committees to
ensure that they are providing the required support to operations conducted by the Al
Qaeda operational cells and affiliated terrorist groups.
According to the 9/11 Commission, the members of the Advisory Council who
have not been killed or captured are Bin Laden’s Chief Deputy Ayman Al-Zawahiri
and Security Chief Saif Al-Adel (National Commission on Terrorist Attacks Upon
the United States, 2004; Williams, 2005). Notably, of Bin Laden’s other trusted
advisors, Operations Chief Muhammad Atef was killed and Chief Operations
Planner Khalid Sheik Mohammed was captured (National Commission on
Terrorist Attacks Upon the United States, 2004).
Open source intelligence suggests that Bin Laden selected Khalid Habib and
Midehat Mursi Al-Sayid Umar to replace Muhammad Atef and Sheik Mohammed
on the Advisory Council (National Commission on Terrorist Attacks Upon the
United States, 2004; Whitlock, 2007; Williams, 2005) (see Figure 2 for current
members of the Al Qaeda Advisory Council).
Figure 2. Current Members of the Al Qaeda Advisory Council
Osama Bin Laden
Leader

Ayman
Al-Zawahiri
Deputy Chief

Abu Obaidah Al-Masri
External Operations Chief

Saif Al-Adel
Security Chief

Abu Yahya
Al-Libi
Religious Scholar

Mustafa Abu
A-Yazid
Liaison/Taliban

Atiyah Abd
Al-Rahman
Liaison/Iraq & Algeria

Khalid Habib
Afghan Field
Commander

Source: Whitlock (2007)
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The leadership succession plan has allowed Al Qaeda to retain the functionality
of its leadership committees. This succession plan has developed lower-level field
operational commanders for leadership positions on the operational committees
(Hoffman, 2004). Intelligence suggests that Al Qaeda has the ability to “produce
successive echelons” (p. 552) of top-level leaders to serve on its operational
committees. This transformational leadership style of Al Qaeda has been effectively
used to move quickly to replace mid-level field commanders who have been killed
or imprisoned (Hoffman, 2004; Rabasa et al., 2006).
Former CIA Director Michael V. Hayden told Congress in 2006, “The core
leadership [of Al Qaeda] had benefited from a deep bench of lower-ranking
personnel capable of stepping up to assume leadership responsibilities” (Whitlock,
2007, p. A21). For example, more intelligence suggests that approximately 70%
of Al Qaeda’s operational commanders are believed to have been captured or
killed (p. A1). Despite these heavy losses, Al Qaeda has trained and promoted
operational commanders with the “same levels of ambition and capability as their
predecessors” (Strategic Survey, 2007, p. 38). By comparison, the law enforcement
community within the United States has never experienced any level of significant
loss of life and is arguably unprepared to respond to these types of human
casualties.
Operational Cells and Sleeper Cells
Al Qaeda has successfully developed a complex network of working relationships
with independent Al Qaeda operating cells. Intelligence indicates that many of the
leaders of these independent operating cells received their introductory terrorist
training at camps operated by Al Qaeda in Afghanistan (Rabasa et al., 2006).
Currently, the Al Qaeda Advisory Council appropriates funds for independent
terrorist operations conducted by these operational cells that support the Al Qaeda
ideological vision of the great pan-Islamic state (Rabasa et al., 2006; Strategic
Survey, 2007).
As a result, the operational connections between the Al Qaeda leadership core
and its operational cell network are very difficult to track for law enforcement
at all levels and intelligence gathering purposes because they are event specific
and tactical in nature. For example, the command-and-control linkages between
the Al Qaeda leadership and the network are very dynamic, and in the event
operational security is compromised, they can be dissolved or redirected very
quickly (Rabasa et al., 2006, p. 40).
Open source intelligence suggests that between 1996 and 2001, approximately
18,000 operatives received training at camps run by Al Qaeda in Afghanistan
(Hoffman, 2004, p. 552). Terrorism experts believe that many of these patient
field operatives are assigned to sleeper cells that are “theoretically positioned”
in 60 countries throughout the world (pp. 551-552). Purportedly, these cells are
organized according to a predefined operational plan such as fundraising, logistics,
and training (Whitlock, 2007). According to Rabasa et al. (2006), “The preferred
approach today is to have cells composed of newly recruited operatives who come
together for a specific operation and then disperse after it is over” (p. 40).
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Upon examination, Al Qaeda sleeper cells were activated in Saudi Arabia by
the Al Qaeda Advisory Council because of Saudi Arabia’s cooperation with the
United States in Operation Enduring Freedom (Whitlock, 2007 p. A21). Under the
direction of the Advisory Council, Al Qaeda operatives conducted car bombings,
which resulted in civilian causalities, and they attempted to assassinate members
of the Saudi Arabian government (p. A21). Our best experts in the field believe that
Al Qaeda sleeper cells will continue to be a threat to global security long after the
immobilization of the Al Qaeda core leadership structure because the ideological
norms and values espoused by Al Qaeda are an endemic element of the radical
Islamic movement (Williams, 2005, p. 179).
The viewpoints of “liberal democracies” are considered by Al Qaeda leaders
to be the most protected environments to establish operational support cells
(Gunaratna, 2003, p. 2). The support cells coordinate the procurement of rural
training locations, develop recruiting programs, and raise funds through Muslim
charity organizations (p. 2). In the current operating environment, terrorism
experts believe that counter-terrorism programs must focus on the activities of
these support cells because they can “quickly mutate” into proactive operational
cells (p. 2). However, many countries, due to possible corruption, the lack of
knowledge, funding, and manpower, do not direct their scarce resources toward
dismantling these support cells. Much to the dismay of Al Qaeda, the leadership
does become vulnerable. When terrorist networks become more decentralized,
cross-designated support cells will become the norm and not exception. Law
enforcement can target any of these weaknesses and gain at least a short-term
advantage by eradicating a support cell.
Affiliated Terrorist Organization Network
In order to continue to be a proactive terrorist organization, Al Qaeda has
demonstrated the ability to efficiently use a decentralized network of “franchised”
terrorist groups to conduct terrorist attacks (Rabasa et al., 2006, p. 40). Current
intelligence estimates that there are approximately 40 affiliated terrorist groups
worldwide that are prepared to conduct terrorist operations on behalf of Al Qaeda
(Gunaratna, 2003, p. 1).
The Advisory Council has directed edicts to the leadership committees to provide
direct logistical support and/or funding for terrorist attacks to independent
terrorist groups that have pledged allegiance to the Al Qaeda operating ideology
(Gunaratna, 2003, p. 1). Documented Al Qaeda terrorist affiliate groups include,
but are not limited to, the Jemah Islmiya in the Philippines, the Lashkare-Taiba
in Kashmir, Harakat-ul-Mujahideen in Kashmir, Salafist Group for Preaching
and Combat in Algeria, and the Salafiya Jihadia Group in Morocco (Rabasa et al.,
2006).
Jihadist Recruitment Program
Our intelligence reports suggest that “protest converts” to Islam in Europe are
targeted by recruiters as potential new members of the Al Qaeda organization
(Rabasa et al., 2006, pp. 51-52). The data indicates that young Muslim “protest
converts” have been “radicalized” to the point were they believe that all the social
and economic problems suffered by Muslims are caused by Catholics, Jews, and
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Western culture (Strategic Survey, 2007, p. 34). “Protest converts” are cultivated
in radical Muslim schools, youth groups, political organizations, and commercial
enterprises that share the Al Qaeda vision of the defensive jihad and the
establishment of a pan-Islamic state (Williams, 2005, p. 171). Covert law enforcement
operatives are within clear observation and able to assist in surveillance activities
to identify these types of people and activities for enforcement operations.
Significant intelligence reports indicate that “protest converts” provide Al Qaeda
with a greater level of operational security. Simply stated, most “protest converts”
reside in various nations and are able to operate under the radar of law enforcement
and intelligence agencies because, often times, policing in ethnic communities is a
misunderstood cultural process (Rabasa et al., 2006, p. 52). Recent terrorist attacks
in Europe suggest that Al Qaeda is increasingly using home-grown operational
cells containing protest converts to execute terrorist attacks (p. 54).
In 2006, the British Security Service reported that it was monitoring 30 terrorist
plots, involving 200 cells, containing 1,600 terrorists (Strategic Survey, 2007, p. 34).
Current review of the literature indicates that Muslims in the United States have
not been systemically “radicalized” like their counterparts in Europe (Strategic
Survey, 2007, p. 37). The data suggest that Muslims in the United States have
assimilated into American culture and, for the most part, are resistant to the Islamic
radicalization process (Strategic Survey, 2007, p. 37). However, due to the endemic
radicalization of Muslims in Europe, most experts believe that the feasibility of
a terrorist attack in the United States being tactically launched from Europe has
increased exponentially (Jacobson, 2007, p. 2).
Experts suggest that terrorists of European origin face fewer obstacles to entering
the United States because the majority of them can make the trip legally under
the visa wavier program (Jacobson, 2007, p. 2). Since most terrorists of European
descent are not known to intelligence agencies in their country of origin, they are not
entered into the Interpol terrorist database, nor are they placed on the Department
of Homeland Security watch lists (Rabasa et al., 2006; Williams, 2005).
Decentralized Training Structure and Programs
The loss of Afghanistan as a safe training base has forced Al Qaeda to find new
covert training bases (Rabasa et al., 2006, pp. 40-41). Al Qaeda has created Internet
distance learning programs to disseminate information regarding the basics of
surveillance, weapons handling, and bomb-making to new recruits worldwide.
Al Qaeda created a bimonthly Internet magazine which provides prospective
terrorists with information regarding the planning of terrorist attacks and
operational cell building and security techniques (Jacobson, 2007, p. 2; Rabasa
et al., 2006, pp. 40-41). To supplement the magazine, Al Qaeda has established a
covert network of training camps in large urban centers. For example, Al Qaeda
training cells utilize residential and light industrial areas to conduct basic terrorist
schools for Al Qaeda operatives (Rabasa et al., 2006, p. 42). This activity allows
Al Qaeda to systematically rotate their urban training locations to avoid law
enforcement detection.
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By all accounts, our best information suggests that Al Qaeda has contract
agreements with affiliate terrorist groups to train new recruits and to maintain
the operational efficiency of existing Al Qaeda cells. This “operational crossover”
is evident in the training relationship between Al Qaeda, Hamas, and the Popular
Resistance Committee (Levitt, 2004, p. 36).
One can suppose the collaborative support systems undertaken by Al Qaeda seem
to work well as opposed to the turf war mentality and mistrust we find among
law enforcement organizations. This crossover training between Al Qaeda and
Hamas focused upon the planning and execution of controlled roadside bombing
operations (Levitt, 2004, p. 36). The best intelligence accounts suggest that Al Qaeda
trained the Hamas operatives who executed the 2003 bombing of a U.S. convoy in
Gaza that killed three U.S. Embassy contract employees (p. 36). They were able
to carry out their mission by support mechanisms provided by crossover trained
resources.
Diversification of Financial and Money Laundering Operations
According to open source intelligence, approximately US $120 million has been
seized from the Al Qaeda organization worldwide (Hoffman, 2004, p. 553). Some
estimates suggest that Bin Laden may still have access to a “war chest” valued in
excess of US $500 million (Hoffman, 2004; Williams, 2005). According to Hoffman,
“While the organization and its affiliates and friends do not enjoy the financial
fluidity that they did before the post-11 September counter terrorism mobilization
. . . neither do they appear short of resources” (p. 553).
Due to increased surveillance of traditional currency transaction reports, Al Qaeda
has been forced to use the “informal Hawala” financial system to move currency
around the globe (Rabasa et al., 2006, pp. 57-58). These informal value transfer
systems (IVTS) suggest that Al Qaeda also utilizes a network of human “mules” to
transport bulk amounts of currency in the Middle East, Asia, and Europe (p. 59).
Al Qaeda has further diversified its financial operations through the use of the
Internet. IVTS schemas are found in bulk commodity transactions that require
coordination among transnational law enforcement personnel. Considering
the potential to compromise an investigation by means of corruption, the job of
surveillance of these commodity transfers becomes more complex. A shipment
of refrigerators on the surface may seem legitimate, however, to the trained
investigator, the lot of these products represents the transfer of valuable goods for
resale and to recover laundered monies.
Recent data found that Al Qaeda financiers use a system of Internet “anonymisers
in place of IP addresses” to obtain funds from Muslim charity organizations in
both the United States and Europe (Rabasa et al., 2006, pp. 57-58). According to
security experts, traditional money laundering investigative techniques are not
capable of tracing the movement of funds through the anonymiser system.
The most current open source research suggests that a positive relationship exists
between the loss of Al Qaeda’s base in Afghanistan and increased marginal operating
costs (Rabasa et al., 2006). By examining this assertion, Rabasa et al. found “When a
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terrorist organization must be covert, its efficiency decreases substantially, training
cadres becomes more laborious, and the marginal costs of achieving the same level
of operational capability are much higher” (p. 62). The loss of Afghanistan as an
operational staging and training base decreased the administrative budget of Al
Qaeda; however, at the same time, the marginal operating cost for executing an
attack has increased at an exponential rate (pp. 58-62).

Al Qaeda’s Blueprint for a Global Learning Organization
The ability of Al Qaeda leaders to launch global attacks is highly correlated to
the capacity of the organization to “adapt to change” in a hostile operating
environment (Robbins, 2005, p. 566).
As an organization, Al Qaeda has survived because it has effectively modified both
its short- and long-term strategic objectives in response to international counterterrorism initiatives. According to Robbins (2005), “All organizations learn,
whether they consciously choose to or not—it is a fundamental requirement for
their existence” (p. 566). The core leadership structure of Al Qaeda is committed
to the “continuous improvement” of its operations by employing a “doubleloop learning process” in order to improve the efficiency and effectiveness of
its transnational terrorist operations (Robbins, 2005). Hoffman (2004) posits,
“Al Qaeda in essence has transformed itself from a bureaucratic entity that could
be destroyed . . . to a less-tangible transnational movement true to its name—the
base of operations or foundation” (p. 522). Simply stated, Al Qaeda has become
an extensive franchise operation guided by a central ideological base (Hoffman,
2004, pp. 551-552).
Founding Vision
Osama Bin Laden has developed a very strong founding leadership vision that
forms the organizational landscape for the future of Al Qaeda and the Al Qaedaaffiliated terrorist network (Harrison, 2005, p. 7). The establishment of a panIslamic state and the destruction of all non-Muslim regimes that stand in the way
of this new world order is a very unambiguous and compelling vision statement
(Harrison, 2005; Rabasa et al., 2006). This strong vision statement extends the life
of Al Qaeda as a learning organization because it facilitates the establishment of
the internal organizational norms and values that shape the development of future
Al Qaeda leaders. This notion leads Al Qaeda’s clear vision for the future of Islam
and empowers and inspires new jihadists to join Al Qaeda or other affiliated Islamic
terrorist groups (Harrison, 2005, p. 7). Critical to the founding vision of Al Qaeda
is the systematic documentation of successful terrorist operations which facilitates
shared organizational learning between operatives and motivates the planning
and execution of terrorist attacks by independent Al Qaeda cells (Harrison, 2005;
Robbins, 2005).
Organizational Identity
These textbook leadership skill sets seem to suggest Al Qaeda possesses a strong
organizational identity that sets forth the guiding ideology and operational
protocols that are to be followed by operational cells and affiliated terrorist
groups that are conducting attacks on behalf of Al Qaeda (Harrison, 2005). The
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organizational identity of Al Qaeda is very resistant to counter-terrorism programs
because the ideological criteria for conducting attacks and the religious code of
conduct for Al Qaeda operatives are memorialized in a detailed operations manual
(p. 7). This operations manual clearly states the “goals, philosophy and dogma” of
Al Qaeda and details the organizational “assimilation and acculturation” process
for new members (p. 9).
Horizontal Organizational Structure
Al Qaeda has evolved from a vertical command-and-control bureaucracy into a
fluid low command-and-control horizontal organizational structure (Harrison,
2005; Rabasa et al., 2006; Robbins, 2005). Understanding the need for flexible
support and operational processes, Al Qaeda has replaced its formal hierarchal
structure with self-managed operational cells and a “loosely coupled” network
of affiliate terrorist groups based throughout the Middle East, Europe, and Asia
(Harrison, 2005, p. 8; Rabasa et al., 2006). This horizontal structure is designed
to promote the development of an integrated global network of independent
contractor styled Al Qaeda operational cells and affiliated terrorist groups. This
global network of terrorist cells and groups are directed by the core leadership
structure of Al Qaeda to execute terrorist attacks on a case-by-case basis (Harrison,
2005).
The Al Qaeda leadership can “affect change episodically—by mobilizing some
networks for action and demobilizing other at the same time—demonstrat[ing]
how global learning organizations put their alliances to work for their own benefit
and engage in whole-system thinking” (Harrison, 2005, p. 8; Rabasa et al., 2006).
Decentralized Decisionmaking Network
According to Harrison (2005), “Al Qaeda is a global learning [organization] because
of its capacity to entrust a great deal of decision-making to its membership; thus
members take on multiple leadership roles” (p. 8). This delegation of authority
is evident in that the Al Qaeda leadership promotes individual collaboration
and problem-solving during the operational planning phase of a terrorist attack.
This decentralized decisionmaking network is critical to the operation of the
organization because the Al Qaeda leadership core cannot manage all the activities
of the operating network due to the dynamic nature of the command-and-control
linkages (p. 9; Rabasa et al., 2006). Harrison (2005) opines that what makes Al Qaeda
unique as an organization is that “it has the ability to respond rapidly to an ever
changing socio-political context; the concern about global security is a direct result
of its activities and its acute ability to shape the external environment” (p. 9).
Until such time as an international coordinated effort is undertaken to capture
and kill Bin Laden and his trusted leaders, Al Qaeda will remain a viable terrorist
group for years to come because of its ability to exploit the skills and talents of its
operational managers to independently organize and execute innovative terrorist
attacks (Harrison, 2005, p. 9).
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Questioning the Principle of Proportionality
in Armed Conflicts: A Case for Ethics—
Proportionality, Terrorism, and Ethics
Thomas Albert Gilly, LLD, LLM, LLB, Director, Crime, Ethics, and Social
Philosophy, Paris/St. Petersburg

I. Prologue – From Sports to Scripture: Questioning the Ethics of
Jus in Bello
The original reference and the periodic use of the notion of proportionality comes
from mathematics. In mathematics, two quantities are called proportional if
they vary in such a way that one of the quantities is a constant multiple of the
other or, equivalently, if they have a constant ratio. Equivalence is central to
proportionality.
When we speak in our every day life about proportionality, it is generally with
reference to relations of force. For example, an individual, company, or institution
reacts disproportionately against the action of another individual, company, or
institution if it exceeds the other in a violent response. A kid who has stolen sweets
in a supermarket, for example, should not be punished with the death penalty.
Such a punishment, if it were applied, would be disproportionate to the severity
of the offense. We are tempted to argue that a death sentence, in this case, lacks in
equity and is unjust.
This is to say that proportionality in social life is genuinely referring to justice
and equity. The observation that proportionality is an inherent maxim in criminal
justice does not come as a surprise. In criminal law, the principle of proportionality
means that the punishment of a crime should be in proportion to the severity of the
crime itself. International law is another application of proportionality. Within this
framework, proportionality is currently considered one of the pillars of jus in bello.
At first glance, the latter application can hardly be questioned. It seems to be
perfectly legitimate both from the humanitarian and from the moral viewpoint.
Indeed the principle of proportionality as it stems from jus in bello consists of two
maxims:
1. The injuries caused should be proportional to the desired objectives.
2. The extent and violence of war must be tempered to minimize destruction and
casualties.
According to Johnson (1981), the parties “should thwart the assailant’s purpose
using the minimum force necessary to do so” (p. 198). Green (1993) points to a
third maxim: Acts that go beyond the purpose of defeating the enemy party and
cause unnecessary injuries are forbidden (p. 136). Green furthermore suggests that
if a choice is possible among military objectives, the one selected should be that
likely to cause the least destruction and casualties.
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For the majority of us, all this is so obvious and crystal clear that it is not up for
discussion. It is a certainty and in certainties we trust. Our trust has certainly something
to do with our cultural environments. After all, we are the products of the times in
which we live, and our times are undoubtedly marked by the catastrophes of the 20th
century and the humanitarian morals that developed in reaction to that experience.
However, for the decisionmakers in the army as well as for the soldiers, such certainties
and such humanitarian considerations are not as evident nor as trustworthy as they
are for ordinary people. Concerns for humanitarian principles and morals as they are
central to the doctrine of jus in bello often cause ethical dilemmas to those who are
engaged in military operations. We will come back to this issue later.
Agreement/Contract and Rules as Parameters for the Difference Between
Sports and War
What is so striking in our trust is not the fact that it is supported by the rules that govern
warfare. Rather, it is that our legally supported trust in proportionality as a guideline
for warfare is somehow contradicted by a cultural activity that is an inherent part of
our social life and that we share together. This cultural activity is called sport. For the
purpose of demonstration, let us consider only those competitive contact sports which
present a certain degree of violence, keeping in mind that all sporting events stem
from competition and that all competitions are governed by rules. In a boxing ring, the
competitors seek to knock out their opponents by means of physical violence. As both
competing parties seek to cause injuries to the other in order to win the fight, and as
the injuries and damages are often very harsh, the rules that govern boxing are on the
one hand softer than those that govern less violent sports, and on the other hand they
are harder and less lenient than those that apply elsewhere. They are softer in that they
authorize a level of physical violence that is forbidden in less violent competitions,
and they are harder and less lenient in that their nonrespect might cause irreparable
injuries and damages, sometimes death. This is because the rules that govern boxing
are proportional to the high level of physical violence and the collateral damages of
this specific sport. In other words, they are as elsewhere proportional to the nature of
the competition. Among all sporting competitions, boxing is perhaps the most archaic
so that we are tempted to argue that, if there were no such rules, the fight would be
a fight to the death. What is involved here is the archetypal experience and image of
two opponents who fight together for a gain that none of them is willing to abandon
to the other, even at the risk of losing their lives. The greater the gain, the better the
opponent’s predisposition towards death risk. In the ring, it is the same cruel reality,
or almost the same. And herein lies the difference. The boxing match is a reality show
par excellence; it stages the fight for life or death in a documentary manner at a point
where staged reality and real reality are often confused. However, boxing is a fighting
sport, a game, not a real life or death fight. The difference is the rules, and the rules
depend upon agreement and suppose conventions.
All sorts of sports live within the boundaries of rules and rule books. Even the most
cruel and violent boxing match is a fight governed by rules—is a conventional fight.
And rules indicate freedom of choice. As the free will itself precludes constraint and
therefore can impact a peaceful environment, it follows that open, violent conflicts in
wars are genuinely, per definition, lacking in freely agreed upon rules aimed at fight
regulation. Rather, it is how open, violent conflicts come into existence through a lack
of a peaceful agreement and conventions aimed at the regulation and prevention of
potential conflict.
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Conventions are normative settings. These settings might consist of either
descriptive or prescriptive norms. Generally, the latter only require sanctions
in the case of transgression. When the fight to the death is staged in the boxing
ring or on the rugby field, the stage consists of descriptive norms inasmuch as it
has become custom to replay reality. But the norms that govern the play on the
stage are prescriptive; they are aimed at preventing the match from becoming a
reality. On the contrary, open armed conflicts in wars imply descriptive norms
inasmuch as the use of violence is normal, the customary way to resolve conflict.
In a situation where the use of physical violence is normal and customary, there is
no place for prescriptive norms that are aimed at making the difference between
what is a staged and what is a real fight, all the more so as reality is not a game.
So, as fights and combat in sports are distinguished from real fights and combat,
so it is with both status naturalis and status civilis. The distinguishing criteria in
both is the rule. So, as the transfer of the fight from cruel nature to sport implies
contract, so it is with the transformation of status naturalis into status civilis. As
Thomas Hobbes (1660/1994) has already explained in Leviathan, within the status
naturalis, homo est homini lupus. In this natural state of society, there is no place
for law, except the natural law which is the law that everybody uses in order to
defend and save themselves by killing the other if necessary. Hobbes furthermore
suggests that if the sovereign were no longer capable of keeping his citizens safe
from themselves and from foreign aggressors, the status civilis would no longer
exist; instead, it would be the return of the status naturalis.
In all these accounts, a deontological conception or vision of a real fight to the death
is a contradiction per se. This assumes that jus in bello itself constitutes a contradiction
inasmuch as the doctrine stems from the confusion between what is fact and what is
the norm.
The Irrelevance of Jus in Bello to Social Contract Theory: Status Naturalis
and Jus ad Bellum – Status Civilis and Peace
Of course, it is always possible to refer to Hobbes (1660/1994) to support jus in
bello, not to preclude it. It may indeed be argued that the whole construction of the
social contract as it is built in Leviathan springs from the introduction of civil rights
into the status naturalis. In this case, it could be argued that the doctrine of jus in
bello is perfectly compatible with Hobbes’ political philosophy. However, such a
thinkpiece does not work for the following reasons.
First, jus in bello, as it is currently understood, means that prescriptive norms as they
are characteristic of social life in regularly constituted civil societies should govern war.
On the contrary, Hobbes (1660/1994) suggests that in the status naturalis there is war
of everybody against everybody and that, in war, there is no law except the one that is
natural and genuinely aimed at saving one’s life. In this respect, the notion of jus in bello
is confusing, if not completely irrelevant to Hobbes inasmuch as according to Hobbes,
“bellum est jus naturalis,” which means “war is the right to save his life by killing the
aggressor.” In other words, this means that jus in bello, if it were relevant for Hobbes,
would be necessarily synonymous with jus ad bellum. But this meaning is foreign to our
current understanding of jus in bello. By jus in bello, we understand quite the contrary. It
is the rule that shall govern war. To mock Hobbes, it is the law that shall govern jus ad
bellum. To spotlight the contradiction: Jus in bello shall govern jus ad bellum.
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Secondly, Hobbes’ construction is not built on the introduction of civil rights into
the natural state of law and society; rather, it is based on the contract that creates
the civil society, and this contract itself is the inauguration of civil society.
Third, and finally, the deontological invasion into open violent conflict as it is involved
in jus in bello constitutes an attack against exactly what Hobbes wanted to make us
understand—that the status naturalis comes back through lack of deontology.
From Philosophy to Religion
So as the philosophical support for the irrelevance of jus in bello and for the
rejection of the deontological approach to warfare as it is involved in the doctrine
of jus in bello come from Hobbes, so it is with the Bible, namely Hebrew Scripture
within religion. This is a very important issue, and it is central to Dr. Peter Tarlow’s
contribution to his study of this topic. In his article “Is Proportionality a Biblical
Concept?,” Tarlow (2008) offers an in-depth study of the way Hebrew Scripture
deals with the topic of proportionality vis-à-vis justice and war. Here is not the
place to copy things that can hardly be better nor more clearly developed as
they are in Tarlow’s article. Instead, we will engage in a debate about Hebrew
Scripture’s support for the irrelevance of jus in bello will be introduced.
At a first glance, this observation that the Bible, namely Hebrew Scripture, criticizes
jus in bello is contradicted by circumstances wherein attempts to moralize warfare
and to provide the moralization of war with deontological support have developed
in religious tradition. Indeed, as far as jus in bello is an inherent part of the doctrine of
the just war, the latter, according to mainstream Christian opinion, was first developed
within the Catholic church by St. Augustin of Pippa. However, the doctrine of the
just war as it develops in regard to the ethics of war is as Norman Solomon (2005) has
described it in his article in the International Review of the Red Cross, central to Hebrew
Scripture. The fundamental difference between both consists in the following: The
just war as it springs from Hebrew Scripture is part of what we call the ethics of
war; whereas the just war as it has been developed in the Catholic church tradition
is based on the morals of war, meaning the moralization of war. Here is not the place
to engage in a fundamental debate about the different nature of ethics and morals
(see Gilly, 2009, for more on this topic). For the purpose of this discussion, it is useful
to spotlight the differences by providing some pertinent examples.
Contingency of Rights and Normative Equivalence: The Inherent Rationale
of the Moralization of War
A moral approach to war or a moral conception of war springs from the maxim
that in war we shall not do what we want to do, that not all is permitted, and,
consequently, that military operations shall not transgress certain limits. The latter
are genuinely morals; incidentally, they take the form of prescriptive norms (morals’
normative setting). This means that we cannot do what we want to do or what we
believe is necessary to do for strategic or tactical requirements because we do not
have the moral right to do what we want to do. We cannot do what we want to do
because there are legal norms that forbid immoral or morally undesirable military
operations. Hence, the inherent rationale of the moral approach to war consists of
the notion of the right to do or not to do this or that. We have the right to do this
and we do not have the right to do that within military operations. This rationale is
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central to the notion of jus in bello inasmuch as the law in war consists of norms that
deny you the right to do what you want to do or what you believe is necessary to do
in regard to strategic or tactical requirements or, even more, what you should do in
war according to a code of ethics.
But the norms which tell us “You do not have the right to do this or that in war”
make sense only if it is taken into consideration that what you want to do or believe
is necessary to do stems from your right to do or even from your duty to engage
in this or that military operation. What is involved here is the option you have
to do something by virtue of your right or duty to do it or not to do it by virtue
of your right or duty. Both can be thought of as the right/law of war, and both
can be considered as just war. For argument’s sake, if somebody comes to kill 10
citizens, you might consider that you have the right to kill 10 citizens in return,
but you do not have the right to kill one more. Suppose that what you consider as
being your right receives support by jus in bello. This is much more than a simple
hypothesis inasmuch as such limits easily fit in with the maxim of proportionality
as it is provided by jus in bello. In this case, there is a convergence between your
right as it stems from your viewpoint and what is right by virtue of the official
norm of jus in bello. On the contrary, it is always possible to imagine that you might
consider that you have the right to kill 50 or even the majority of the aggressors in
which case our opinion differs from the official norm of jus in bello (as the condition
that both effectively would converge). Either may be considered moral or just. And
in each, both proportionality and equity play a central role. You might consider
that you only have the right to kill the one, two, or three of the aggressors who
have come to kill you but not more because otherwise the number of those you
would have killed in reaction to the aggression would not be in proportion to the
one, two, or three aggressors’ potential victims who would have been killed if you
hadn’t reacted. You may also consider that you have the right to kill 50 or even
100 of those people who belong to the aggressor’s camp, even if there is only one
or if there are two or three who effectively had come to kill you. You might argue
that if you kill only the one, the two, or the three aggressors who tried to kill you,
others who have not at this time come to kill you will actually do so in the future.
In this second hypothesis, you might consider that you always have the right to kill
more aggressors because otherwise you will engage in a never-ending conflict. The
reason here is again one of proportionality, but unlike the first case, proportionality
is defined here not with reference to the number of aggressors who are effectively
involved in the aggression but with reference to the risk to expose your whole
population to global threats.
What is important here is that these options are equally just, that there is a
normative or moral equivalence between both of them, and that both are always
open for discussion. This observation remains valid even if it is interpreted against
the background of the inherent norms of jus in bello as it stems from the Hague and
Geneva Conventions. In other words, this means that the principle of equivalence
is never affected by the fact that the exercise of your right (what you consider to
be your right) to kill not the exact number of those who came to kill you but many
more hardly fits within the Conventions and may constitute a transgression of jus
in bello. The reason is that, as we have pointed out already, such conventions make
sense only if there are options that are up for discussion and that the principle of
proportionality may be interpreted differently in different wars and with reference
to different parameters.
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Another objection might be as follows: In war, it might be argued, you always
kill more aggressors than those who killed the people in your camp. In a military
operation, there might be 10 soldiers who successfully attack you, but as the 10
who have come to kill you and have effectively killed your soldiers are part of
an army, you might, in reaction, kill soldiers in the enemy camp who were not
involved in the attack. Accordingly, you argue that our example is devoid of
practical concern and that the option to kill more than the number of those who
have effectively come to kill you applies genuinely not to the regular army but to
the civilian population and that this is an issue for jus in bello and proportionality
as it stems from jus in bello. But what happens to this argument if the people who
come to kill you are civilians, are soldiers who do not belong to a regular army,
or are soldiers who fight an irregular war? The argument collapses. You might
indeed consider that you have the right to kill 100 or even more of the civilian
population, and your consideration, in this case, is perfectly just.
The principle of moral or normative equivalence remains perfectly intact inasmuch
as the prohibition to limit collateral damage in regard to the civilian population, as
it derives from the maxim of official jus in bello, refers to a war framework which
itself is up for discussion.
This is an issue that will be discussed later in this essay.
Along with the options discussed so far is a third one. It consists of the following:
You might consider that you do not have the right to kill an aggressor who has
come to kill you. This opinion may stem from the moral conviction that it is morally
inadmissible to take life in order to prevent death or to avenge killing. Here,
again, proportionality plays a central role. To take life away is a reaction that is not
proportional in regard to the absolute good (life) that is supposedly preserved by
not taking away a life. Within the criminal justice field, this option delegitimizes the
death penalty. It is also central to peace movements where it serves as a support for
the Make Peace Not War philosophy.
Like the preceding options, this third option can be considered as just or morally
desirable. Hence, the principle of moral or normative equivalence again applies
here. Although this third option, if it were chosen and subsequently applied by
those who have suffered from aggression and killing, would engender disastrous
consequences for the civilian population, it is not devoid of practical interest
inasmuch as nongovernmental organizations (NGOs) promoting peace, not war,
are capable of seriously impacting both military operations and governmental
decisionmaking in regard to strategic goals in times of war.
If Somebody Comes to Kill You . . .: The Collapse of Jus in Bello
It is this third option that demonstrates the limits of jus in bello and prompts the
collapse of the whole scheme. As you recall, this scheme springs from morally and
normatively equivalent options that are expressed in terms of the right to do or not to
do and that are realized through the exercise of such rights. Suppose I agree with the
maxim that I do not have the right to kill the one who has come to kill me. Suppose,
furthermore, I am choosing this option. It is then that I will probably be killed, lose
my life—not because I want to save the life of the aggressor but, rather, because of the
maxim that I do not have the right to kill, meaning to take away the absolute value
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or good which is life. If I would behave in accordance to the maxim, “I have not the
right to kill,” I would certainly die. And I would die—and this is the important point
here—by virtue of the exercise of my right to be killed, my death right. This means
that the cause and the genuine rationale of the maxim, “I do not have the right to
kill the one who has come to kill me,” loses its absolute nature. Life becomes relative
by virtue of the exercise of my death right. Maybe it is the ethical consideration that
is central to the message of the Biblical maxim, “If somebody comes to kill you, kill
him first.” The following is an additional observation: “When I am killed, when I die
because another kills me, I lose not only my life, but I lose also the right that I have
not, i.e., the right to kill.”
The scheme collapses at least when one of these two levels of its development are
reached. This is the fatal counter-effect of a deontological conception of war that
is anchored on options that are characteristic of moral and normative equivalence,
that are up for discussion, and that are articulated as personal or collective rights
to do or not to do. As far as life is a central concern of jus in bello, jus in bello suffers
the contingency of law which is contradicted by the absolute value which is life.
It could be that the artefact jus in bello is badly reminiscent of the notion of natural
law as it has been developed through modern social contract theory. As we have seen
already, the notion of jus naturalis, according to Thomas Hobbes (1660/1994), denotes
the right everybody has to defend his or her life against life threats by killing the
aggressor, if necessary. However, the word right is confusing inasmuch as right, being
understood in the strict and proper sense of the word, is not involved here; rather,
it is an existential necessity or even a duty. Within the framework of modern social
contract theory, namely, the contract theory developed by Hobbes, the notion of jus
naturalis is nothing but the epistemological requirement for the whole construction
of the theory. The constitution of the civil society by means of contract as well as the
law of the status civilis depends upon that epistemological condition. Jus naturalis,
meaning strictly the right or law that is relevant to the natural state of society, analyzes
the anthropological and naturalist, in fact, the secular translation, of the older and
religiously rooted supra-natural law, which is the divine command to behave in this
or that way. The theory of natural right as it is an inherent part of modern social
contract theory is strongly reminiscent of the process of secularization. As it is with
the theory of natural rights, so it is with the doctrine of jus in bello.
We have now arrived at the crossroads among a contemporary and ethically rooted
critique of jus in bello and the Bible. The moral and normative equivalence of options
that are expressed in terms of the right to do or not to do, that are actualized by
means of the exercise of such rights, and that are always up for discussion are the
basic architectural structure of jus in bello and is central to the linkage. As it is that
basic structure itself which prompts the collapse, we cannot save the building. We
must seek another option and that option can only exist in the process that supplants
the moral and normative equivalence of options that are subject to discussion and
that are anchored in the contingency of law (rights) by the absolute nature of duties
which are not up for discussion because of their divine or transcendental origin and
inasmuch as they derive from God’s commands. This is the solution to the problem,
and it is that solution which proposes the Bible, namely Hebrew Scripture.
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Ethics of War in Hebrew Scripture
For all of us who are not familiar with the Bible, in particular with Hebrew Scripture,
it is amazing to discover to what extent the milestones of jus in bello’s irrelevance
to warfare, as they have been previously developed, fit in with the message of the
Bible.
The first important message is that Hebrew Scripture does not provide for jus in
bello. Some authors, such as Norman Solomon (2005) and Dutheillet de Lamothe,
have suggested that Deuteronomy 20:1-20 might be considered Hebrew Scripture’s
(i.e., the Old Testament’s) matrix for jus in bello. However, such a widespread
interpretation merits some comments:
•

•
•

This passage, inasmuch as it deals with the holy war against the Hittites,
the Amorites, the Canaanites, the Perizzites, the Hivvites, and the Jebuhits
(seven nations) (Deuteronomy 20:16-18), must be thought of as an absolute
commandment (obligatio ad bellum) rather than as jus ad bellum.
This passage, as well as those that are dealing with the issue of self-defense
and proportionality, provides for undiscussable commands implying duties,
not for contingent rights that are up for discussion.
Our contemporary understanding of jus in bello, as it stems from the Hague
and Geneva Conventions, is foreign to Holy Scripture, even if we would agree
with the opinion that the Bible provides for the matrix of a scheme that would
allow us to draw an analogy between the latter and jus in bello, which would
be a controversial analogy.

The second important message is that the maxim of proportionality as it is developed
in Hebrew Scripture is central to criminal justice issues rather than to warfare;
there is a flagrant discrepancy between Scripture’s concern for proportionality as a
central topic for criminal justice and the fact that the Bible demonstrates relatively
little concern for proportionality within war. The idea of a judicialization of war
is foreign to Scripture. Consequently, proportionality in war never implies that
war should be conducted with limits or restraints. If Scripture would provide for
proportionality in war, it would be in this sense that the radical nature of war is
genuinely in “proportion” to the lack of peace.
The third message deals with the principle of self-defense. Hebrew Scripture
states, “If someone comes to kill you, kill him” (Exodus 22:1). Here, again, it is a
duty, an obligatory action, not a right. This commandment can be interpreted as
an advocacy for preventive war inasmuch as the intention to kill someone might
be thought of as an aggressive war.
The following observations are offered in support of this.
On Deuteronomy
Maybe the most significant support is furnished by the structure of the book of
Deuteronomy itself. To help us to better understand this, let us briefly review those
verses of Deuteronomy that are currently quoted within the framework of Judaism
and war ethics.
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According to Deuteronomy, several commands are to be observed:
1.
2.
3.
4.

Only those who are courageous, believe in God, and have no other commitments
(new house, vineyard, or wife) are allowed to fight the war (20:1-10).
An offer of peace is to be made to any besieged city, conditional on the
acceptance of terms of tribute (20:10-11).
Should the besieged refuse the peace offer, the males are to be killed under
sword, the women and young children are to be taken captive, and the city is
to be plundered (20:12-13).
Fruit trees may not be cut down in prosecution of the siege (20:19-20).

At first glance, verses 12 and 13 constitute a call for a total war. But there is a condition:
Total war shall come into existence only if the peace offer is rejected. We contemporaries
are tempted to argue that the peace offer does not affect the violence and the total
nature of war. Also, we are likely to argue that the fruit tree passage is of relatively
little impact on the total nature of the war. After all, we might argue, it is nothing but
an invitation to profit from the fruits of the trees. The impression that the passage in
question provides a call for a total war is likely to become evident when we discover
that the peace offer suffers, according to verses 13 and 14, a significant exception. In
one case, there is not even a need to offer peace, and the war, from our contemporary
viewpoint, is analogous with a war of extermination. Anyway, according to Scripture,
the war, in either case, shall always be conducted without any pity.
On all these accounts, Deuteronomy is revolting to our moral conscience, and
our revulsion stems from the way we perceive and interpret the text that is in
question here. Such an impression is both correct and false at the same time, but
the interpretation which nourishes the inherent rationale of our contemporary
reappraisal of Scripture is always and basically false.
The impression we have is correct inasmuch as the parameter for proportionality is
derived from and determined by our contemporary secular culture and interpreted
with reference to the disasters of the 20th century. From our contemporary viewpoints,
such commandments are revolting, not only because we are likely to consider that a
war of extermination can never be a response that is in proportion to the casus belli,
but also because it implies the transgression of the rules that shall govern war as they
develop through jus in bello. In fact, the impression we have is correct and, therefore,
perfectly comprehensible inasmuch as totality, namely the totality in and of war,
escapes from the contemporary framework of a culture to which contingency and
proportionality have become central. As the absolute that is involved in totality is
devoid of contingency and of proportionality, so the absolute is foreign to the culture
of contingency. On the contrary, the way we perceive things is false inasmuch as the
cultural and social framework of Deuteronomy is not like the contemporary cultural
and social framework that has sprung from secularization. It is not contingent on
justice and a secular society, but it is based on religion/ethics and on a society that
is governed by a transcendental, supranatural order that provides for undiscussable
commandments and to which the absolute is central. The impression is false inasmuch
as it is anchored in the process that supplants the ethics of the absolute by that of
proportionality, contingency, and, finally, relativity.
For those of us who are the children of our times, it is really hard, if not impossible,
to think and to conceive of the absolute in general, and the absolute as it is involved
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in Deuteronomy’s war conception in particular. Given the circumstances that even
rabbis have sometimes expressed unease with the radicalism of Deuteronomy, this
is not a surprise.
For argument’s sake, Solomon (2005), in his article “Judaism and the Ethics of War,”
points to the rabbis’ unease with the total war that, according to Holy Scripture, is
to be conducted against the Amalekites:
The rabbis dared not criticize Deuteronomy, for they regarded it as the direct
word of God; rather, they expressed their unease by means of interpretation.
Nor could they exonerate Saul for being remiss in destroying the Amalekites,
since the Bible states that he deserved his punishment; but they retold the
story in a way that was sympathetic to Saul and expressed their own unease
at the command to destroy Amalek: “And he strove in the valley (1 Samuel
15:5).” Rabbi Mani says, “Concerning the inheritance. For when the Holy
One, blessed be He, said to Saul, ‘Go, smite Amalek . . .’ (15:3) he said, ‘Surely,
if the Torah says that if someone kills even one person a calf’s neck must be
broken, how much more so for all these people, and if the adults have sinned,
what about the children!’ A heavenly voice issued forth and said, ‘Do not be
over-righteous’ (Ecclesiastes 7:16).” This puts the “heavenly voice” on the
defensive; Saul’s moral critique is made to appear correct. (p. 297)1
Conceive and Experience the Absolute
Yet Scripture constrains us to conceive and to experience the absolute. The
absolute that is involved in war is conceived according to two different, but related
referents:
1. The law of anathema. In this case, the absolute derives from the holiness itself.
2. Peace as absolute antithesis of war. In this case, the absolute of war develops
through lack of the absolute of peace, which implies the absolute of life.
Concerning the law of anathema, Solomon (2005) comments,
War against the Canaanites is based on the herem, or holy ban, law of anathema; it
is a war of extermination that knows no restraint (verses 15-18). Justification—a
sort of jus ad bellum—is offered on the grounds that these nations might teach
Israel “abominations” and lead them to sin (verse 18). (p. 296)
So, as modern people might be tempted to condemn that call for a total
war, so they might condemn Hebrew Scripture for what they might call its
disproportionate radicalism. The shift from the disproportionate radicalism of
law to the condemnation of Judaism and the Jewish nation is easily done. This
culminates in the opinion that a nation which is governed by laws that provide for
disproportionate radicalism in warfare can hardly be presumed to demonstrate
real concern for peace. What is involved here is the process by which the false
interpretation of Deuteronomy is interpreted against the background of the actual
conflict. The result is that the “radicalism” of Hebrew Scripture serves as a basic
element for the ideological construction of a nation which, because of Judaism’s
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radical fundamentalism, can never really want peace and, therefore, be a serious
partner for peaceful engagement.
And this is false, too—that total war has had only one function and it is of historical
interest only. According to Solomon (2005),
The text itself limits the herem ban to the “seven nations.” This kind of war
is of historical interest only, and does not serve as a model within Judaism;
a formal declaration that the “seven nations” are no longer identifiable was
made by Joshua ben Hananiah, around 100 ce. (p. 296)
The Law of Anathema and the Ideology of Jewish Radicalism: Deuteronomy’s
Lesson on War and Peace with Peace as Judaism’s Major Concern
Deuteronomy 20:18 cannot serve as a basic element in regard to the ideology of
Jewish radicalism nor in regard to the condemnation of Israel for “lack of willingness
for peaceful engagement.” This is not because verse 18 commands total war but
because of the deliberate misinterpretation of the law of anathema. Further, it cannot
provide legitimization to the historically false and ethically inadmissible analogy
between the Nazi extermination enterprise and the Nazi-like Jewish extermination
of the Palestinians that is central to the propaganda of radical Islam.
The promoters of such thinkpieces as well as all those who demonstrate complicity
in the East and West do not only falsify historical evidence, they also are committing
sin and evil inasmuch as they offend members of religious communities. Worse,
as far as those people are themselves faithful people, members of religious
communities, they commit sin and evil inasmuch as they offend God and the
divine Commandments. Israel’s willingness to make peace is empirical evidence
of its support for the prevention of sin. In other words, those who deny that
Israel is willing to make peace are committing a sin. However, if the denial lacks
legitimacy—if Israel really wants peace, and it undoubtedly does want it—it is
then that Israel, by demonstrating its willingness to make peace, provides support
for sin prevention.
If the law of anathema would be relevant for the actual conflict, the actual conflict
would no longer exist. It exists not because of the relevance of the law of anathema for
the actual conflict but because Israel has demonstrated since 1948 her will to engage
in peace with partners who do not want peace. It is this major concern for peace that
leads us to the second basic referent of the absolute that is involved in war.
Except for war that is conducted by virtue of the law of anathema, the peace offer
is absolutely obligatory. In this respect, verses 12 and 15 are central to the issue.
According to the rabbis’ comments on verse 12, Scripture is speaking of an optional
war as is explicit in verse 15. It follows that you will offer peace to all the cities that
are very far from you and that this offer is obligatory to the point that it has been
applied even to the Holy War. The following comes as support:
Joshua 11:19 states, “No city submitted to the Israelites, save the Hivites who
lived in Gibeon”; the rabbis inferred from this that offers of peace were made
to the Canaanites, too. (Solomon, 2005, p. 297)
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Peace as an absolute value is at its best and most eloquent when demonstrated
through the fact that if the peace offer were accepted, all people would become
tributary—even those of the seven nations who are to be exterminated in accordance
with the law of anathema. The acceptance of the peace offer renders irrelevant the
extermination of those who, within the Holy War, are to be exterminated. However,
this does not mean that the acceptance of the peace offering implies the collapse of the
law of anathema. Instead, it means that, apart from only one exception, peace comes
first. What is involved here is Scripture’s absolute concern for peace, and that absolute
cannot be considered independently from the absolute value of life that is involved in
peace which is, per definition, the preservation, not the destruction, of life.
That only exception which derives from the herem, to a certain point, does not even
constitute an exception in regard to this fundamental ethical principle. Rather, the
“exception” is its ultimate consecration, its absolute culmination. Why? Because
the casus belli as it is inherent in the holy ban consists in abomination and sin
prevention. But sin and abomination disturb, if not destroy, the peace within the
community and the nation that, by observing the law of Scripture, is committed to
serve peace and justice in an exemplary and worldwide way.
Proportionality and the Absolute: The Parable of the Fruit Trees
With the following observations, we close this part of the essay:
For all of us who are children of our times, it is extremely difficult to live and think
in accordance with the absolute. The result is that we are likely to render relative
the absolute. In regard to the relationship between war and peace, this implies that
we are tempted to render relative both peace and war. The confusion between both
is the culminating point. When war and peace are confused, war becomes relative
inasmuch as it can be apprehended with patterns of peace and thought of as peace,
and peace becomes relative inasmuch as it never can be thought of as a real peace.
The relativism of war is in correlation with the relativism of peace, meaning the
relativity of the absolute that is life and the absolute that is peace as a genuine
framework for the preservation of life that operates without the counterpart of
death. Scripture provides for confusion prevention. The absolute is devoid of
proportion. As it is for peace and life, so it is with war and death—the antithesis of
peace and life. War and peace, life and death belong to the same level, the absolute,
but are absolutely antithetical. If there is something like proportion in the absolute,
maybe it consists of the following: Do not do more than is required by virtue of
the absolute, otherwise you would render relative the absolute. According to
Scripture, what is required in regard to the absolute, what is commended by virtue
of the absolute, is always in proportion with the absolute itself. Maybe this is the
message of Deuteronomy’s fruit tree passage (20:19): You may not cut the fruit
trees, for trees have nothing to do with people engaged in war. If you would cut
them, you would do more than is required simply because you would apply to
trees the death that you shall reserve to your enemies by virtue of the absolute.
However, the parable of the fruit trees is not limited to that message only. There
is another, perhaps more important message involved in the fruit tree parable. By
telling us in the most banal and simplistic manner the reason for why we shall
not cut the fruit trees—because we eat from them—Scripture provides not only a
unique and eloquent lesson of the absolute that is life, but it also teaches us how we
shall deal with the absolute as it is expressed in an antithetical manner. Inasmuch
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as the fruit of the tree can be thought of as the seed, the fruit tree is a metaphor
for life. Eating the fruit means not only life but more substantially participating
in the creation of life and finally demonstrating respect for the absolute that is
life. According to Chassidic masters, the fruit tree is a metaphor for life. If you cut
down the fruit trees and do not eat from them, you destroy the very essence of life.
You would do more than you are required to do, and this constitutes an offense
against the inherent rationale of the requirement itself. In the final analysis, the
fruit tree parable teaches us that cutting the fruit trees instead of eating from them
implies the destruction of the antithesis of death—life and peace—and finally the
collapse of the antithetical bipolarity of the absolute itself.
So as Scripture provides for war and peace, it commands us to not confuse war and
justice. Justice is an issue that is completely foreign to war. The whole structure of
Deuteronomy is in support of this. The first part is dedicated to justice, and the
second part to war by not accepting the peace offer. So, as peace comes first, so life
is Scripture’s major concern. This applies to justice as well for there cannot be peace
without justice, and there cannot be success in war if those who are engaged in war
are not living in accordance with justice. Justice precedes this and is a precondition
for its success, not a condition for warfare. Consequently, war as it is commanded
by Scripture, can, according to Rabbinical literature, hardly be defined without
reference to justice. According to the rabbis, it is to be defined with reference to the
issues of obligatory and optional, not with reference to just and unjust.
Solomon (2005) correctly notes that, according to Scripture and the Rabbinical
comments, war is to be classified with reference to obligatory and optional war
rather than with reference to just and not just war. However, he does not preclude the
predisposition of that classification towards a lecture that refers to the Classic Roman
item of justum bellum. Obligatory war, he suggests, might be considered as genuinely
just according to such an analogy; whereas optional war might be only just.
The analogy reaches its limits when we arrive at the point that constrains us
to conceive that what is absolutely obligatory, what is duty, is devoid of any
evaluation about its just or unjust nature—except for when we agree with the idea
that the concept of justice which is involved in this absolute duty is itself absolute.
It is then that the second part of the analogy—optional wars may be considered
as just (not that they are just)—collapses inasmuch as an absolute conception of
justice is never up for discussion. Such an analogy is irrelevant for its validity,
and if it were valid, would depend upon two different parameters of justice. To be
valid, the analogy must refer to the same parameter.

II. The Condemnation of Israel for “Lack in Proportionality” as a
Paradigm: The Application of Jus in Bello to Terrorism and the
Collapse of International Law
What Has Proportionality to Do with Terrorism? The Challenge
Maybe the best way to introduce this second part of the essay is by recalling
the recent war in Gaza. As we have all acknowledged, many people around the
world, namely in the Western and Arab worlds, condemned Israel for “lack in
proportionality.” By this, the critical voices meant that Israel’s reaction against the
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daily rocket attacks by Hamas against Israel and its citizens was disproportionate
in regard to the extent and the injuries caused by the Hamas attacks.
If so many people around the world condemned Israel, it is certainly because the
former seriously considers that something like jus in bello does really exist and that
the maxim of proportionality as it has developed from jus in bello applies to Israel’s
reaction. The Hague Convention as well as the Geneva Convention constitute the
legal framework for jus in bello.
You might ask now what has this to do with ethics and with terrorism and, by extension,
what has this to do with the ethics of terrorism and counter-terrorism? This indeed
is a question that is central to a fundamental debate of issues that, because of their
fundamental nature, are relevant not only to the recent war in Gaza, but also to open
conflict in general. Hence, the war in Gaza and the condemnation that surrounded it,
more generally the Israeli-Arab conflict, can be thought of as a paradigm in regard to
the questions and the problems that are involved.
We have already seen that the moralization of war as it is inherent in the rationale of
jus in bello is a case for ethics. Thus, the first part of our question has already received
an answer. What has proportionality to do with terrorism? Basically, proportionality
is involved with terrorism inasmuch as terrorism is currently thought of as an
asymmetric conflict. An asymmetric conflict is defined as a conflict that opposes
parties that are unequal in regard to force: the weak and the strong. Terrorists
use terror, from their viewpoint, as a legitimate means to reach goals within the
framework of an asymmetric conflict. The idea that the use of terror is legitimate
inasmuch as it is a means that is in proportion to the disproportion in force as is
typical of asymmetric conflicts is central to the terrorist ideological apparatus. It is
also central to the very popular, morally veiled, romantic vision of the conflict of
opposites: the poor and the rich, the weak and the strong.2
The challenge lies in this that terrorism springs from proportionality yet, at the
same time, it constitutes a transgression of the rules that govern jus in bello and the
concept of proportionality as an inherent part of it.
Lawfare: From the Disproportion of Force in Asymmetric Conflicts to the
Perversion of International Law
The preceding observations serve as a framework for the analytical deconstruction
of Israel’s condemnation for “lack in proportionality” as it developed during the
Gaza war. The Western and Arab worlds condemned Israel for what they called a
“disproportional reaction,” meaning a reaction that constitutes a transgression of
the maxim of proportionality as it is inherent in jus in bello, a reaction that Israel
has engaged in against terrorism, meaning a tactic or strategy used in asymmetric
conflicts as a means that is proportional to the inequality or disproportion in
force.
The challenge therefore lies in that a reaction that is considered as or being
disproportionate in regard to terrorism (being understood as a means that is
legitimate for it is in proportion to the disproportion in force) constitutes a
transgression of proportionality as an inherent pillar in jus in bello. Given that
terrorism springs from proportionality and considering that proportionality is
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central to jus in bello may be the best way to take up the challenge consists of
confronting proportionality as it supports terrorism and is inherent in jus in bello.
Consequently, the greater the confrontation is and, therefore, the more radical, the
better the result. Hence, the confrontation consists of a subsequent application of
proportionality as it is inherent to jus in bello, to terrorism, and to proportionality
as its basic rationale. This assumes that the subsequent application of jus in bello
(proportionality as it is involved in jus in bello) to terrorism prompts the collapse of
jus in bello and of proportionality as a central topic to jus in bello.
The condemnation of Israel’s reaction against the daily Hamas attacks for “lack
in proportionality” derives from an ideological construction that associates an
empirically rooted concept of proportionality with the normative one as it develops
in international law (i.e., the Hague and Geneva Conventions). In fact, the rationale
that is central to this ideological construction stems from the confusion between
the two. Therefore, to be successful, confrontation requires the disconnection or
the separation of the two aspects of proportionality that are confused. The first
possibility we have consists of the deconstruction of the rationale that is central to
such confusion and the way it works.
For argument’s sake, according to the ideological framework of Israel’s
condemnation, jus in bello is genuinely aimed at providing legal support to
terrorism. But jus in bello can fulfill the ideological function/reach the ideological
goal as it is commanded by the maxim, “terrorism is a legitimate means to come
to a balance of force,” if the empirical and the normative aspects of proportionality
are effectively confused.
Within this scheme, it is always or almost always the way things are staged. The
weak has the right to fight as he does because of his weakness, because he fights the
strong, and because the way he fights (by means of terror) is in proportion with his
weakness (disproportion in force). Hence, the right is always with the weak, never
with the strong, for the disproportion renders the means proportional, making it
just. The shift from the just means to the just war is quickly done. This semantical
shifting operates in two directions: (1) in the direction of jus in bello inasmuch as
the means is always and genuinely just and proportional in regard to the injustice/
disproportionality of force in warfare; and (2) in the direction of jus ad belum
inasmuch as the just means is always associated with the just defense (war)—the
weak are fighting against the strong (i.e., the “oppressor”). What is involved here
is in fact the legal transfiguration of the inherent rationale of asymmetric conflicts,
which is a contradiction. It is a contradiction because what ought to be can never be
derived from what is. It is also a contradiction inasmuch as there is a disproportion
in force as it is inherent in asymmetric conflicts due to a paradigmatic change,
which works to the profit of the weak and to the disadvantage of the strong.
That shifting is central to lawfare. What does this mean? According to Elisabeth
Samson (2009), lawfare is warfare that results from the misuse of international law.
In her paper, Warfare Through the Misuse of International Law, Samson shares,
There is a new kind of warfare being waged across the globe. The antagonists
in the struggle are employing the weapon of their adversaries—the rule of
law—in a strategy called “Lawfare” which involves the misuse of the law
to achieve objectives that cannot be achieved militarily. Lawfare can be
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undertaken by any group of actors of any nationality or religion, but presently
Lawfare is being pursued largely by Islamic ideologues, their supporters,
and their financiers who sympathize with the actions of Islamic militants.
Lawfare is exponentially effective because one lawsuit can silence thousands who
have neither the time nor the financial resources to challenge well-funded terror
financiers or the vast machine of the international judicial system. The potential for
a “chilling effect” on both speech and conduct are limitless and the consequence
can have a devastating effect on public safety and international security.
In regard to the condemnation of Israel for “lack in proportionality,” this stems
from the confusion between the factual and the legal aspects of proportionality.
The strict application of the maxim of proportionality as it is involved in jus in
bello and to terrorism constitutes a misuse or, even more, an abuse of the rules of
international law. This is simply because such an application provides legal support
and legitimacy to terrorism, to a tactic or a strategy that is genuinely aimed at the
killing of civilian populations and which is strictly prohibited by the norms of
international law, namely the Geneva Convention. This is only the first and perhaps
the most important aspect of abuse. Abuse is also involved in terms of the inherent
validation of jus in bello within the framework of terrorism and of its application
to terrorism by perverting the weak/oppressed–strong/oppressor scheme. The
quality of the defender who reacts against terrorism and the aggressor who uses
terrorism denies that the state which enters into war in order to protect its citizens
against aggression has the right to defend itself and its citizens. Yet Article 51 of
the United Nations Charter grants every nation the right to engage in self-defense
against armed attacks. As Alan R. Dershowitz (2009a), Law Professor at Harvard,
has suggested, “the only limitation international law places on a democracy is that
its actions must satisfy the principle of proportionality.” On all accounts, there is no
doubt that Israel has always satisfied the principle of proportionality.3
The more lawfare is involved in war, the better the risk that the war will never end.
Is a neverending war proportionate in regard to peace and life?
This section concludes with the conclusion of Elisabeth Samson’s paper, which is
based on her lecture given at the BESA Center on February 25, 2009:
We cannot ignore Lawfare tactics or downgrade them as benign methods
simply because they do not cause physical injury. Lawfare is a serious assault
on the ability of free nations and their citizens to exercise their legal rights
under both international and domestic law and to live, speak, travel and
defend themselves.
Lawfare has developed to combat the terrorists’ most enigmatic enemy. They are
not fighting an occupier or challenging a military incursion—they are fighting
the forces of freedom, they are fighting the voice of reason, and they are attacking
those who have the liberty to speak and act openly. And the weapon that the
enemy is using was created by our own hands—that is the rule of law, a weapon
designed to subdue dictators and tyrants is now being misused to empower the
very same, and being manipulated to subvert real justice and indisputable truth.
That is not the purpose the law is designed to serve.

132

Law Enforcement Executive Forum • 2009 • 9(4)

The Paradigmatic Turn in Asymmetric Conflicts—When the Weak Become
the Strong: Proportionality and the Inversion of Disproportionate Forces
The statistical dimension of proportionality has been central to Israel’s condemnation
for their disproportionate reaction against daily Hamas rocket attacks on Israel and
Israel’s citizens. Such a statistical dimension of proportionality is genuinely foreign to
the principle of proportionality as it springs from jus in bello; its subsequent application
would imply a neverending war inasmuch as the number of those who shall be killed
must always be proportionate to the number of victims. That dimension needs to be
seriously considered. It is simply that the condemnation of Israel’s reaction refers to
the statistical discrepancy between the number of the Palestinian civilians killed by
Tsahal and the number of Israelis killed by the rockets. However, such a thinkpiece is
nonsense, theoretically and practically. It is nonsense theoretically because terrorism
is per definition a tactic or a strategy that is to be thought of as an irregular war
in which terrorists are not regular soldiers but ordinary people who do not fight
within the framework of a regular army. The observation that Hamas and Hizbollah
are organized and function as armies does not work. Instead, the irregular army still
remains an army. Suppose this army is strong inasmuch as its soldiers are not regular
soldiers and as its combat is not regular war. Who are the irregular soldiers then?
Basically, they are ordinary citizens who engage in war. Attempts made to statistically
compare the number of Palestinian civilians killed during the Gaza operation and the
number of victims among the Israeli population with proportionality as a parameter
must fail because they come from the deliberate confusion between regular war and
regular army on the one side and terrorism on the other. For argument’s sake comes
a second observation: The thinkpiece that points to disproportion in regard to the
civilian victims in both camps is theoretically incoherent and inconsistent inasmuch
as it derives precisely from that ideology which spotlights the disproportion in force
between the weak and the strong and as it stages terrorism as a proportionate and
therefore “just” means to reach goals in asymmetric conflicts. According to the inherent
rationale of this ideological masterpiece, weakness implies disproportion in regard to
victims; otherwise, the weak would be the strong. Israel’s condemnation for lack of
proportionality by the weak and the defenders of the weak constitutes a contradiction
sui geneis because the condemnation annihilates the notion of the weak itself.
As far as the practical or empirical nonsense of such a thinkpiece is concerned, two
observations can be offered. First, suppose that we agree with the opinion that the
statistical dimension of proportionality as it is central to the condemnation makes
sense and is therefore legitimate. As Dershowitz (2008b) stated, “Over the past four
years, Palestinian terrorists—in particular, Hamas and Islamic Jihad—have fired
more than 2,000 rockets at this civilian area, which is home to mostly poor and
working-class people.” (Author’s note: The area concerned is the region of the city
of Sderot in the south part of Israel.) The fact that the rockets have not always
killed the number of people that they were expected to kill and that the rocket
attacks have not always been successful in regard to their aim does not affect the
intention to kill and to terrorize civilians by daily threats against their lives. Maybe
the inability to reach goals with rockets is due to a lack in technological and ballistic
know-how. Maybe the fact that the rockets have missed their goal (to kill) is part
of what Hamas, according to Dershowitz (2009b), calls the CNN strategy. Rockets
miss their goal deliberately in order to provoke, by means of terror and daily life
threats, a disproportionate reaction from Israel, though the rockets are perfectly
capable of killing more civilians than they actually do. The inherent rationale of the
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strategy involved in both cases is threat to life. If somebody comes to threaten your
life or to kill you, he or she accepts the risk to be killed. If the one who comes to
kill you would fail through lack of know-how, he or she would nevertheless have
accepted the risk to be killed as the lack in know-how does not affect the fact of his
or her intention. In the second case, he or she would fail deliberately. This is even
worse. At first glance, he or she does not come to kill you; instead, he or she comes
in order to provoke a “disproportionate reaction.” This means that he or she comes
to be killed in order to provoke you into killing him or her or his or her civilian
population without actually killing you. Hence, he or she comes deliberately to be
killed or to have his or her own civilian population killed.
The CNN strategy culminates with the deliberate use of civilians as human shields
for terrorist attacks. We have reached the crossroads between the CNN strategy and
lawfare. What is involved in this new strategy is a dramatic change in regard to
classic paradigms of warfare and asymmetric conflicts. As I have shown elsewhere,
this paradigm shift implies the inversion of the weak-strong relationship. The
weak become the strong and the strong become the weak. The inherent rationale
of this scheme consists basically of the following: The weak (terrorist) provokes the
strong (Israel) to a point that the way the latter reacts against such a provocation
has a great chance of being perceived and interpreted as a transgression of jus in
bello in general and as a transgression of the Geneva Convention in particular.
Suppose that such a transgression is more than the irrelevant hypothesis that it
is in fact. The transfiguration of a proportionate reaction against the provocation
by means of daily life threats into a disproportionate reaction, meaning a reaction
that constitutes a transgression of the Geneva Convention, in particular an offense
against the principle of proportionality, requires two conditions to absolutely
be fulfilled. First, civilians are effectively killed, and they are killed in order to
constitute the transgression of jus in bello. As the means to reach this goal consists
in using the civilian population as human shields for attacks and in disconnecting
in a very politically correct, however superficial and confusing manner, the poor
civilian victims and the irregular army of freedom fighters, the killing of civilians
can never be thought of as a collateral effect in regard to those who use this means.
It is a collateral effect only in regard to those who react, who can reach military
goals at the detriment of civilian victims only. But this assumes a constraint to kill
civilians, and that constraint derives basically from the strategy that uses human
beings as a shield for attacks. It follows—and here comes the second condition—
that Israel’s reaction can only be thought of as a transgression of jus in bello, can
only be considered as disproportionate in that the constraint does not receive
consideration, and is simply, however deliberately, put away. However, the issue
of proportionality/disproportionality, which in this particular case can only be
thought of as that constraint, is an issue because of that constraint. If there is no
constraint, there is no disproportionate reaction and there is no transgression
either. But if there is no transgression without constraint, is it then not through this
lack of constraint that there is respect of the convention? The transfiguration of
proportionate reaction into disproportionate reaction, which is in fact a perversion,
presupposes Israel’s absolute respect of the Geneva Convention and her major
concern for jus in bello. Otherwise, there would be no need to use human beings
as shields.
By the way, the killing of a civilian population is completely foreign to the ethics
of Judaism.
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Israel’s condemnation for this disproportionate reaction, meaning their transgression
of the Geneva Convention, derives from the perversion of international law and
constitutes a serious transgression of the rules that govern jus in bello. As far as
criminal justice issues are involved in the condemnation of Israel, and they are
inasmuch as the condemnation resulted in the accusation of war crimes, the
criminalization works to the benefit of the criminal misuser of international law
and to the detriment of the one who is respectful of international law.
In all cases, the subsequent application of jus in bello to the new paradigm in
asymmetric conflict engenders the collapse of precisely those maxims that are
central to jus in bello. If jus in bello applies in a subsequent manner to the new
paradigm in asymetric conflicts and terrorists, such application encourages and
promotes the transgression of the basic norms. This results in the paradox of killing
civilians in the name of jus in bello, and it provides legitimization to the prohibition
of military operations that are operated in a nondiscriminatory manner, again in
the name of jus in bello.
The solution consists of guaranteeing the validity, the valuable nature, and the
respect for international law, namely jus in bello, as it derives from the Hague and
Geneva Conventions against criminal misuse and alienation.
The best guarantee is the one that is aimed at criminal misuse prevention. Is there
a better means for prevention than that the jus in bello maxim never be applied to
terrorism? With the observation that it has been nonetheless successfully within the
framework of asymmetric conflict, which has become completely irrelevant, that
this essay concludes, the observation that attempts made in order to delegitimize
counter-terrorism strategies and operations in the name of jus in bello are, however
successful they were, not only ethically inadmissible but completely foreign to the
spirit of jus in bello being put beside.
So, what has been supposedly politically correct in the past, however ethically
inadmissible and politically irrelevant, is central to democracy’s tragic outcome.
The most certain defenders of democracy are the weak. And they are the weak
inasmuch as democracy’s force is at the same time at its weakest point.

Endnotes
1

For argument’s sake, the following comes as a second example: So as we
are tempted to consider that the war as it shall be conducted according
to Deuteronomy is disproportional, so it is with the plagues sent by God to
Pharaoh and the Egyptian people. However, the inherent rationale of that part
of Hebrew Scripture is not the suffering of Pharaoh and the Egyptians; rather, it
is the suffering and pain of Moses as it derives from the divine will to strengthen
Pharaoh’s heart. There is no parameter in suffering inasmuch as it is God, the
absolute. And much more important for the purpose of this argument is the
fact that what we are likely to consider as disproportionate—the plagues God
sent upon Pharaoh and the Egyptians—are aimed to incite Moses to go into the
heart of evil, to experience the serpents, and finally to go successfully through
the challenges that exist in the real experience of evil. Moses himself is afraid.
Before he really experienced the evil by entering into the heart of Pharaoh, he
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only saw the evil from the external point of view. He must enter into it in order
to lead the children of Israel.
2

That vision is widespread in public opinion, and it is supported by those
“politically and morally correct” intellectual circles, which proudly celebrate
Solschenizyn as the most certain defender and promoter of democracy, the
author of the world literature which has contributed to the collapse of the
former Soviet Union and the whole communist regime, but they refuse to
participate in the official post-mortem commemoration which they condemn
for what they call Putin’s instrumentalization of an oeuvre dedicated to peace
and democracy, and this without any respect for the author’s strong attachment
to the Russian troika as it developed from the alliance between pan-Slavik,
Russian nationalism and the fundamentally Russian soul, Solschenizyn’s
friendship with Putin being put aside. What is involved in such condemnation
is in fact the veiled critique of the war Russia fought in Chechnya. Therefore,
the observation that those among the Western intellectual circles who promote
the romantic vision of war and proudly consider themselves the most certain
defenders of jus in bello are precisely the most engaged critics of the war in
Chechnya does not come as a surprise. What is involved here is the western
transfiguration of world literature as it can only spring from the Russian soul—
even with the way western intellectual circles instrumentalize that literature in
order to supplant the former collapsed system of communism with a “politically
correct”—however totalitarian—”human rightism.”

3

See Dershowitz (2009a). If this were not the case, there would no longer be war
between Israel and radical Islam.
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MS-13 and Its Origin in the United States
Civil war and violence ravaged Central America during the 1980s. Seeking refuge,
Salvadoran immigrants migrated to Los Angeles in the hope of rebuilding their
lives. Back in El Salvador, friends and relatives fought a bloody civil war, with
imminent danger a part of everyday life for combatants and noncombatants alike.
Eventually, one million Salvadorans (one-sixth of the nation’s population) fled to
the United States, particularly the Los Angeles area, for safety and opportunity
(Garscia, 2004; Wennar, 2004). It was not long before many Salvadorans found that
their new refuge did not serve as the safe haven they had anticipated and that they
had traded one war for another. The refugees quickly learned that Los Angeles is
populated with gangs that fight each other for control of the streets and prey upon
the vulnerable. The Salvadorans found themselves victimized by these gangs
and subsequently banded together to defend themselves (Breve, 2007; Domash,
2006; National Gang Threat Assessment, 2005). Once organized, the Salvadoran
gang also preyed on the Salvadoran community (Domash, 2006). On the streets
of Los Angeles, what some will later label as one of the most dangerous street
gangs in the United States, the Mara Salvatrucha (MS-13) was born. MS-13 is now
estimated to have “between 30,000 and 50,000 members and associate members
worldwide, 8,000 to 10,000 of whom reside in the United States” (National Gang
Threat Assessment, 2009) and to operate in at least 42 states (FBI, 2008).

The Growth and Development of MS-13
Gangs are not a new problem for our major cities. Over 200 years ago, the spreading
Industrial Revolution brought a wave of European immigrants, along with their
gang affiliations, to the United States, and they became entrenched in the life of many
American cities (McCorkle & Miethe, 2002; Owens & Wells, 1993). The Salvadoran
experience was similar to that of many other immigrants coming to the United
States. Many found themselves living in gang territory, although they may have
wanted nothing more than safe refuge and peaceful lives. They did not seek trouble
and were willing to overlook gang activities if left alone. This attitude, though, is
generally not respected by gangs, and the Salvadoran immigrants quickly became
targets of existing gangs. Like other victims of gang crimes, they had to decide to
submissively comply or band together and resist. Some chose to join together to
fight the exploitative rule and intimidation of the existing gangs in Los Angeles.
Some Salvadorans joined established Latino gangs, such as the 18th Street gang,
where they were accepted because of their combat experience in the Salvadoran
civil war (Saywer, 2004). But other Salvadoran youths were not accepted by many
of the existing Hispanic groups, and MS-13 became their protection from other
Los Angeles street gangs (Garscia, 2004). The Salvadorans soon posed a formidable
challenge to the local gangs. Unlike some of the other immigrant groups targeted
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by the gangs, the Salvadorans were prepared to fight and were experienced in civil
combat. They had already known war and hardship. Some children as young as 11
or 12 had been trained in guerrilla warfare tactics in El Salvador by the Farabundo
Marti National Liberation Front (FMLN) in their home country (Garscia, 2004).
In addition, friends and family back home provided a ready source of military
weapons. It was not long before MS-13 proved it could enforce its will through
violence and could be more ruthless than the gangs that had previously exploited
them.

The Allure of Gangs
Most views on why young adults join gangs stem from the inability of the lower
class to compete in middle-class society. These theories incorporate frustration
from the inability to achieve status (Cohen, 1955), blocked opportunities (Cloward
& Ohlin, 1960), or lower-class culture (Miller, 1958). These theories explain the
gang as a product of social and economic inequity: “In essence, ‘gang-member
violence’ is a product of both the structural conditions that permeate the scarcity
of resources and the socialized manner that individuals learn to survive in such
an environment” (Sanchez-Jankowski, 2003, p. 208). Wilson and Kelling (1982)
proposed that crime stems from the weakened social bonds and controls of physical
and social disorder. Researchers have found that gangs are “disproportionately
comprised of people from low-income backgrounds who want what everyone
else wants in the USA and are prepared to get it by whatever means necessary”
(Sanchez-Jankowski, 2003, p. 192). Typically, gang members come from singleparent, low-income households with limited education (National Gang Threat
Assessment, 2009; Pierce & Ramsay, 1990). Single-parenthood is often cited as a
reason that kids join gangs, but this is difficult to justify when most children from
single parent homes do not become gang members (Sanchez-Jankowski, 2003).
Further research reveals that gang members suffer from low self-esteem, perform
poorly in school, and have no obvious peer group (Pierce & Ramsay, 1990).
Ultimately, youth join gangs for a variety of reasons. Some youth join gangs to
achieve a level of status they cannot obtain otherwise (Dart, 1992; Owens & Wells,
1993; Sanchez-Jankowski, 2003) that is enhanced by the sensationalism of the
media and political campaign rhetoric (Reisman, 2006). Gang membership gives
them a sense of belonging (Owens & Wells, 1993; Reisman, 2006), develops selfesteem (Brotherton, 2008), and strengthens ethnic identity (Brotherton, 2008). The
gang provides structure (Owens & Wells, 1993) and broadens their formal and
informal base of knowledge (Brotherton, 2008). Others feel gang membership
protects them or their families from the gang they join or other gangs (Dart, 1992;
Decker, 1996; Garscia, 2004; Owens & Wells, 1993). Some members are forced into
the gang (Breve, 2007; Garscia, 2004), are attracted by the money generated by the
gang’s illegal ventures (Breve, 2007; Reisman, 2006; Sanchez-Jankowski, 2003), or
join gangs for the opportunity to use violence (Decker, 1996).

Becoming the Most Dangerous Gang in America
Gang-related violence was rare in the 1960s and 1970s in Southern California
(Bailey & Unnithan, 1994), but the gang problem was incubating in the policies and
culture of the time. Drugs, immigration, increased public awareness of gang names
and alliances, government efforts in the 1960s to transform gangs into legitimate
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organizations that signaled an increased acceptability of gangs and lifestyle,
increased female-headed households, increased media attention, and gangsta rap
glamorizing the lifestyle all contributed to the gang problem (Miller, 2001). Street
gangs proliferated in the 1980s and 1990s (Moore & Hagedorn, 2001). Then, gangs
became more violent as black gangs, which were perceived to have less regard for
human life, began to replace the traditional Hispanic gangs of the 1960s and 1970s
(Gates & Jackson, 1990). The new gangs enhanced their reputations by attacking
police. By the 1990s, there were over 450 street gangs with over 36,000 members
in Los Angeles committing over 5,000 violent crimes each year (Gates & Jackson,
1990), including about 35% of the homicides in Los Angeles County (Rogers, 1993).
Los Angeles, along with Chicago, regularly led the nation with the highest rates of
gang homicide (Curry, Maxson, & Howell, 2001). The homicide rate in Los Angeles
County was twice that of the rest of the state, and gang victimization almost seven
times higher (Tita & Abrahamse, 2004). Within this environment, mostly illegal El
Salvadoran immigrant youth created MS-13 (Wennar, 2004). Once formed, gang
membership grew rapidly.
In the late 1990s, the U.S. response to the growing gang problem was increased
deportation of gang members, who subsequently used their newly acquired
gang skills and reestablished themselves in their home countries (Breve, 2007).
MS-13 quickly spread back to El Salvador and throughout Central America as
the U.S. deported nondocumented gang members for their crimes (Brotherton,
2008; Carter, 2007). Now one of the largest Hispanic street gangs, MS-13 is
increasing its coordination of criminal activity, including drugs, alien smuggling,
assault, drive-by-shootings, homicides, identity theft, prostitution, robbery, and
weapons trafficking. The gang is particularly active on the east and west coasts
where it fights for control of the drug and weapons markets (National Gang Threat
Assessment, 2009).
The exact extent and membership of MS-13 cannot be determined, but research
consistently estimates this to be one of the largest—if not the largest—organized,
international gangs in the United States. Previous studies on MS-13 demonstrate
an increase in the estimated gang membership, but the estimates vary greatly. In
2004, one source claimed MS-13 membership was over 15,000 members in 115
different cliques in 28 states (Saywer, 2004), while another claimed 20,000 members
in 125 U.S. cliques (Garscia, 2004). In 2007, the suspected number increased to
96,000 gang members internationally (Carter, 2007). The most recent assessment,
however, estimates membership in MS-13 to be between 30,000 to 50,000 members
world-wide (National Gang Threat Assessment, 2009). Their gang colors are blue and
white, and their tattoos frequently consist of combinations of letters and numbers
such as MS, MS-13, MS X3, MS XIII, Mara Salvatrucha, Salvadoran Pride, CLS, or
PLS (Garscia, 2004).
MS-13 adapts to its environment. Though once restricted to Salvadorans, the gang
has expanded membership to other ethnicities to help expand its territory and
make alliances (Garscia, 2004; Saywer, 2004). Most new members are brought
into MS-13 by another member, and new members are traditionally initiated into
the gang through a 13-second beating by other gang members (Garscia, 2004),
though East Coast cliques now require that new members perform some act of
violence (Domash, 2006). Once rivals, MS-13 is today aligned with the Mexican
Mafia (EME). The Mexican Mafia has transformed itself from a prison gang to an
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international crime syndicate. In the early years, MS-13 refused to pay the tax that
the Mexican Mafia imposed on narcotics sales in California. This prompted the
Mexican Mafia to kill MS-13 members entering the prison system. By 1994, MS-13
relented and became part of the Mexican Mafia umbrella (Garscia, 2004; National
Gang Threat Assessment, 2005).
MS-13 is very mobile and easily moves to escape intense police pressure (Domash,
2006), making it difficult for local law enforcement to have lasting impact on gang
activities. Increasing concern about the gang prompted Newsweek magazine to
label MS-13 “The Most Dangerous Gang in America” (see Campo-Flores, 2005).
As MS-13 grew, the federal government stepped in. In 2005, the FBI created
an MS-13 task force to fight the gang (Reisman, 2006). Director Robert Mueller
declared MS-13 the top priority of the FBI’s criminal enterprise branch (CampoFlores, 2005). The MS-13 threat is not limited to the U.S. Gang violence has become
so serious it threatens security and democratic processes throughout North and
Central America (Breve, 2007; Reisman, 2006).

The Impact on Crime
Previous research revealed that gangs are disproportionately responsible for
crime and drug dealing (Webb & Katz, 2006), but their full involvement in crime
is unknown. Even if all crimes were reported, it would be impossible to determine
the true number of crimes committed by any gang. The greatest impediments
include a lack of a uniform definition of gangs or gang crime used by all law
enforcement agencies (Bilchik, 1999; Fritsch, Caeti, & Taylor, 1999; National Gang
Threat Assessment, 2009), data are not collected in a standardized manner (Bilchik,
1999; Egley & O’Donnell, 2008), and crime data are affected by perceptions and
political considerations of respondents who often estimate their answers (Bilchik,
1999; National Gang Threat Assessment, 2009). What is known is that gang crime is
affecting a more diverse population. Once a problem found only in major cities,
gangs have spread to suburban and rural areas (National Gang Threat Assessment,
2005, 2009). MS-13 has followed this trend and now is one of the newest threats to
the Washington, DC and Virginia areas (National Gang Threat Assessment, 2005).
Traditionally, MS-13 had been organized into cliques that operate independently.
In recent years, there is evidence that MS-13 is increasingly coordinating its crimes
(Wennar, 2004). Some believe the gang is attempting to unify into one criminal
organization (Carter, 2007; Fox News, 2007) both in the U.S. and Central America
(National Gang Threat Assessment, 2005). The National Drug Intelligence Center
reports increasing coordination between chapters that may signal an attempt to
develop a national command structure for the gang (Campo-Flores, 2005), and
cliques have already united on the East Coast (Domash, 2006). Gang members make
it difficult for police to monitor their activity by using throwaway mobile phones
and the Internet to communicate (“Out of the Underworld,” 2006). However, MS-13
ensures that some crimes are attributed to the gang. Though not the only gang to
use them, MS-13 employs the machete as a trademark weapon. A common tool in
El Salvador where groundskeepers use razor-sharp machetes to edge grass along
sidewalks, MS-13 uses the machete as a weapon of terror. Machete mutilations and
decapitation symbolize gang power. Wherever the gang operates, it leaves a trail
of machete mutilations, robberies, drug sales, and homicides (Saywer, 2004).
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United States
Gangs commit a disproportionate amount of crime and gun violence. In the U.S.,
there are over one million gang members who are responsible in some areas for as
much as 80% of crime, and over 90% of gang-related homicides involve the use of a
firearm (National Gang Threat Assessment, 2009). MS-13 is particularly problematic:
“Mara Salvatrucha is one of the most violent gangs active in the United States and
around the world” (Garscia, 2004, p. 29). The gang is extremely violent, especially
with rival gang members (Wennar, 2004). Many original members came to the U.S.
with military training in explosives, booby traps, small arms, and hand-to-hand
combat (Garscia, 2004). These skills were passed along to other gang members.
The gang sustains itself, in part, through the illegal drug trade, and the Drug
Enforcement Administration officials claim MS-13 members are the most
brutal they have encountered (Carter, 2007). Gang members are involved in the
trafficking of cocaine, marijuana, heroin, and methamphetamine distribution
(National Gang Threat Assessment, 2005). MS-13 is a criminal enterprise that adapts
to its environment and available criminal opportunities: “[E]ven if the gang is not
dealing narcotics in an area that they control, they will charge dealers in the area a
tax that will then be kicked-back to the gang” (Garscia, 2004, p. 32).
MS-13 does not restrict itself to drug crimes and will engage in any criminal
activity (Domash, 2006). The gang is becoming a “gun-for-hire” for Central and
South American drug cartels (Carter, 2007; Fox News, 2007) and is responsible
for thousands of killings and mutilations in the United States, Mexico, and
Central America (Carter, 2007). MS-13 is reported to be involved in the following
criminal activities: auto theft, murder, arson, assault, witness intimidation, home
invasion, rape (Garscia, 2004), extortion (Carter, 2007; Garscia, 2004; “Out of the
Underworld,” 2006), carjacking, armed robberies (Garscia, 2004), arms trafficking
(Carter, 2007; National Gang Threat Assessment, 2009), human trafficking (Breve,
2007; Carter, 2007; “Out of the Underworld,” 2006), and smuggling goods (“Out of
the Underworld,” 2006). All indicators suggest that “Mara Salvatrucha will remain
among the most threatening street gangs in the country” (Wennar, 2004, p. 25).

Central America
In Central America, gangs mirrored their U.S. counterparts and eventually
consolidated into a bipolar gang system of MS-13 and 18th Street gangs (Breve,
2007). According to Garscia (2004), “[I]t is believed that 80% of the cars in El
Salvador are stolen from the United States” (p. 33; also see Valdez, 2000). About
70% of Salvadoran youths belong to MS-13 or 18th Street gangs (Garscia, 2004).
Between 20 to 50% of all violent crime in El Salvador, Guatemala, and Honduras
is attributed to gangs (“Out of the Underworld,” 2006). The gangs imposed a “war
tax” to extort money from those attempting to traverse gang territories (Breve,
2007). The Central American gangs are particularly violent. In 2004, the murder rate
in Honduras was 46 per 100,000, 41 per 100,000 in El Salvador, and 35 per 100,000
in Guatemala, compared to 5.7 per 100,000 in the U.S. (“Out of the Underworld,”
2006). The cost of violent crime to El Salvador alone was $1.7 billion or 11.5% of the
GDP (“Out of the Underworld,” 2006).
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As in the U.S., MS-13 is actively engaged in drug organizations in Latin America
(Garscia, 2004; National Gang Threat Assessment, 2005). An increasing quantity of
drugs that once only passed through Central America are now staying as gangs
are dealing cocaine and marijuana in middle-class neighborhoods and corrupting
police (Breve, 2007). In Central America, MS-13 has begun targeting schools to
recruit new members into the gang (Pierce & Ramsay, 1990). By enticing or coercing
students into the gang culture, MS-13 hopes to ensure a continuous supply of
new members. According to the FBI, the current estimate of gang membership in
El Salvador alone is 10,500; this includes a combination of members in the MS-13
and the 18th Street gangs (USAID, 2009).

Responses
Strategies and Tactics in the United States
In the U.S., local and state anti-gang efforts tend to focus on suppression,
incarceration, legislation, education, and social programs, or a combination of
these approaches. Suppression, incarceration, and legislation are often viewed as
getting tough with gangs, while educational and social programs are viewed as
soft approaches. Suppression is the most used and least successful intervention
strategy, while creating more social opportunities shows the most success but is
the least often applied (Fearn, Decker, & Curry, 2006).

Suppression
Suppression is the most frequently employed tactic and is predicated on the
assumption that gang members will react rationally (Webb & Katz, 2006). Often,
suppression consists of strict enforcement, saturation patrols, and targeting gang
members. These tactics frequently entail formation of anti-gang units or task forces.
Bailey and Unnitan (1994) argue that gang violence has unique characteristics and
can best be investigated by special gang units. Task forces can cross jurisdictional
boundaries to carry out investigations and make arrests as well as share
information (Saywer, 2004). In the 1980s, many police departments, particularly in
the Southwest, formed specialized gang units. Intelligence gathering and creation
of gang tracking databases are often seen as the most beneficial function of gang
units (Webb & Katz, 2006). Specialized units can help to focus resources and
develop expertise but may have unintended consequences. Forming gang units
can shift concern and accountability from the whole department to a small unit
(Owens & Wells, 1993). Some have charged that police have created gang units
principally to acquire the financial resources through federal grants (Webb & Katz,
2006).
As a strategy, suppression makes sense to police because it generally involves
intensifying familiar tactics. Unfortunately, it also increases demands on the rest
of the criminal justice system: “Perhaps the greatest obstacle is the inability of
an overburdened criminal justice system to effectively prosecute and incarcerate
convicted gang members for the length of time necessary to have an impact on
the problem” (Gates & Jackson, 1990, p. 22). Suppression efforts may begin with
targeting minor offenses such as graffiti, vandalism, or curfew violations. Gangs
are reported to be responsible for over 62% of vandalism and graffiti (National
Gang Threat Assessment, 2005). Graffiti is an indicator of gang activity that serves as
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a territorial warning to other gangs (Dart, 1992). “If the community allows graffiti
to remain, its failure to act is seen as giving in to the gangs” (p. 97). Some consider
graffiti to be an act of psychological terrorism (Slahor, 1994). Graffiti in any form
can send a negative message about the community. Tactics such as aggressive
curfew and truancy enforcement have also been credited with reduced gang
violence (Fritsch et al., 1999).
While gangs tend to commit a disproportionate amount of crime, so do specific gang
members. Targeting the most prolific criminals may be an effective way to reduce
crime: “As with most crimes, officers found that the vast majority of gang-motivated
crime in Reno was committed by 10 to 15 percent of the city’s gang members”
(Weston, 1993, p. 81). Identifying gang members and their social interaction can
help focus gang investigations. Some units focus on improved tactics such as
network analysis to identify gang structure and develop intervention strategies
(McGloin, 2005). Once core and periphery members are identified, appropriate
tactics can be developed for each group (McGloin, 2005). Saturation patrol is a
tactic that greatly enhances patrol efforts in targeted areas. Some studies proclaim
it an effective weapon against gangs (Dart, 1992). Other studies have not found it
effective (Fritsch et al., 1999). Suppression, though, can seldom be sustained (Fearn
et al., 2006) or remain effective over the long term (McGloin, 2005).
The federal strategy most frequently utilized to combat gangs entails building RICO
cases or deporting violent gang members who are often illegal immigrants from
Mexico and Central America (National Gang Threat Assessment, 2009). However,
these crackdowns and deportations have helped spread MS-13 to El Salvador
and neighboring countries (Campo-Flores, 2005). According to the National Gang
Threat Assessment (2005), “Deported individuals often maintain their ties to gangs
in the United States, resulting in the extension of criminal enterprises into other
countries” (p. 7). Deported youth are quickly integrated into MS-13 cells and use
their drug, weapons, and other criminal links to make their way back to the U.S.
in a matter of months (Reisman, 2006). Within a month of being deported back
to El Salvador, each gang member can destroy a year’s worth of gang prevention
work in that country, according to Oscar Bonilla, director of the National Council
for Public Security (Campo-Flores, 2005).

Incarceration
Incarcerating more gang members is generally viewed as an indicator of success for
both police and prosecutors. Incarceration can increase the cost of committing crime
in a rational actor model, incapacitate gang members to curtail their involvement
in crime, or serve as a means of rehabilitating them and developing skills to
overcome blocked opportunities. However, imprisoning gang members does not
separate them from gang life. Once incarcerated, even nongang inmates often join
gangs for protection (Johnson, 2004). The National Gang Threat Assessment (2005)
found that “Incarcerating gang members has done little to disrupt their activities
and, in many ways, has augmented their growth and power inside prisons. Highranking gang members exert increased control and discipline over their street gangs
from prison” (p. 6). As more youth are incarcerated for longer periods of time,
gangs have integrated themselves into criminal syndicates in prisons resulting
in strengthening rather than weakening the gangs and blurring the line between
street gangs and prison gangs (McGloin, 2005; Sanchez-Jankowski, 2003).
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Legislation
The legislative approach generally entails the passing of new anti-gang laws or
using existing legislation in a new manner. It is generally focused on deterring
rational actors from crime or fortifying informal social control by reducing social
disorder. Some attempts to control gangs by regulating their association have
been ruled unconstitutional, while other attempts to control gangs by legislation
have not proven effective. In Nevada, for example, tough anti-gang legislation
was not found effective and was rarely used (McCorkle & Miethe, 2002). Laws
originally conceived to combat organized crime and drug cartels are now being
employed against gangs. RICO, forfeiture, and money laundering laws eliminate
jurisdictional restraints on local agencies (Saccente, 1993).
One of the more recent attempts to apply existing tools to the gang problem is
the use of civil injunctions. Similar to how police and prosecutors in the 1980s
and 1990s turned asset forfeiture into a tool to fight illegal drug rings, civil
injunctions are a new tool in the anti-gang effort. Civil injunctions are aimed at
disrupting gang activity by limiting the gang’s ability to associate in public, sell
drugs on street corners, or harass residents (Maxson, Henningan, & Sloane, 2006).
The Los Angeles City Attorney’s Office sees the civil injunction as a promising
tool to disrupt gang activities (McDougal, 2008). There is not yet enough serious
research, though, to evaluate civil injunctions as an anti-gang tactic (Fearn et al.,
2006; Maxson et al., 2006).

Education and Social Programs
Education and social programs attempt to overcome social and economic obstacles
that challenge people living in high crime areas. Because these programs are
often viewed as soft approaches, they tend to lack popular and political support.
Policymakers no longer embrace the social intervention approaches common in
the 1960s and 1970s, and prevention efforts fall far behind intelligence gathering,
suppression, and investigation (Webb & Katz, 2006). Providing social opportunities,
jobs, and educational resources have demonstrated some success but are the least
applied options (Fearn et al., 2006). At times, these approaches have been misapplied.
Public education efforts are often merely a tool to gain public support or legitimize the
gang unit (Webb & Katz, 2006). Some see our best hope in targeting high-risk youth
(Spergel et al., 1994) and addressing social needs through improving education,
building sports and cultural facilities, providing technical schools for at-risk youth,
and encouraging programs by nongovernmental and religious groups (Breve, 2007).
Some well-intended efforts have not proven effective. Approaches such as Gang
Resistance Education and Training (G.R.E.A.T.) may have desirable short-term
effects but are ineffective in the long term (Esbensen, 2006; McGloin, 2005).

Combination Approaches
Gangs and gang membership are complex issues stemming from many factors
that must be approached through a combination of solutions. No approach can
be successful unless it focuses on the immediate gang problem in addition to the
underlying factors (Fearn et al., 2006). There must be full accountability for crimes,
intervention, prevention, suppression, and improved quality of life in the gang
community: “The primary approach to street gangs must be anti-gang suppression
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efforts by the police, coupled with social intervention and the creation of jobs”
(Dart, 1992, p. 97). Law enforcement strategies alone, without addressing causal
factors that promote gang membership, cannot solve the gang problem (Gates &
Jackson, 1990). For example, gangs do not survive where police and citizens work
together to solve community problems (Gates & Jackson, 1990). Police working on
gang problems need a strong connection to the community that builds trust, a clear
understanding of gang culture, the ability to communicate with gang members, a
comprehensive approach, and the respect of their peers. It is a better strategy to
keep youth out of gangs than to deal with them as gang members. Violence is best
reduced when youth can avoid gang situations, address their personal problems,
and find satisfaction with the community (“Best Practices,” n.d.).
Once established, gangs are resilient: “Because gang members are intelligent and
competent, they have proven stubborn adversaries to the various institutions
that have attempted to eliminate them as social problems” (Sanchez-Jankowski,
2003, p. 194). A combination of prevention, intervention, and suppression is most
effective (“Best Practices,” n.d.) when it involves multiagency task forces and joint
community groups (National Gang Threat Assessment, 2005). No single institution or
country can resolve the issue on its own. Multinational prevention and intervention
initiatives are necessary to supplement local law enforcement efforts (Reisman,
2006). Others call for more coordinated strategies through national and regional
interagency efforts such as information exchange, joint operations, logistic support,
training and education, and reforming penal codes and prison regulations (Breve,
2007). The structure of the intervention does not ensure success, though. Despite a
multiphase, multiagency approach, Bassett (1993) reported gang membership and
violence continued to grow in Aurora, Colorado: “Without tenacious community
resistance, backed by police enforcement and community-organized assistance,
gang activity tends to encroach on areas where it has previously been removed,
making it very difficult to eradicate. . . . [T]he gang problem is only one symptom
of a multitude of societal problems that can be solved only by marshalling social
forces” (p. 23).
Gangs are a phenomenon particular to a time and place and should be susceptible
to problem-solving policing approaches (McGloin, 2005). Problem-solving policing
approaches require extensive research and analysis of the problem, flexible and
innovative interventions, and thorough evaluation. In practice, problem-solving
approaches show promising results in reducing violence (Braga, Kennedy, &
Tita, 2006). One example is the Boston Gun Suppression Project. The Boston Gun
Suppression Project and its derivative, Operation Ceasefire, is one of the best
known, multifaceted approaches to gang violence. It did not attempt to break
up gangs but to control gang violence. An interagency working group of local
police, federal law enforcement, U.S. and local prosecutors, probation and parole
officers, the schools, and youth outreach workers used suppression and social
outreach tactics to successfully reduce homicides and gun violence. In essence, the
approach consisted of clearly communicating to gang members what behaviors
were unacceptable and would receive immediate sanctions using all available
legal options, while providing opportunities to those who wished to leave the
gang or seek job and social counseling (Kennedy, 1998; Kennedy et al., 2001). This
approach was replicated in Minneapolis with similar positive results (Fearn et al.,
2006). Variations on this approach have produced promising results in eight other
U.S. cities as well (Braga et al., 2006).
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Strategies and Tactics in Central America
The gang problem has reached crisis levels in Central America. In El Salvador, a
state of emergency was declared in July 2003 resulting in a new anti-gang initiative
(National Gang Threat Assessment, 2005). President Tony Saca’s administration policy
of super mano sura (“super hard hand”) reformed the penal code and increased
enforcement efforts to facilitate prosecutions (Campo-Flores, 2005; “Out of the
Underworld,” 2006). Tough new legislation in both El Salvador and Honduras
targets gang member illicit association, with mandatory minimum sentencing;
use of the death penalty; prosecution of juveniles as adults for gang crimes; and
antiracketeering measures (Reisman, 2006). Incarcerating gang members has had
some effect but has created other problems. The smuggling of cell phones into
prisons is a continuing problem for both North and Central American prison
officials. Once incarcerated, the gangs dominate the jails that are now operating at
nearly twice their designed population capacity (“Out of the Underworld,” 2006),
while incarcerated gang leaders continue to control gangs using cell phones to
direct members (Breve, 2007).
Throughout the region, resources for fighting the gangs are limited. Central
American countries do not have legislation or investigative resources for RICOtype cases (Reisman, 2006) and are reluctant to grant such powers to the federal
government. Prisons serve as training facilities for gang members. Inter-gang
warfare in the prisons of El Salvador, Honduras, and Guatemala is responsible for
fires, riots, and murders (Reisman, 2006). Anti-gang efforts have had some effect
on the gangs. Stricter gang laws in Central America have prompted gang members
to illegally reenter the U.S. (Domash, 2006). Gang members in the U.S. are using
Bureau of Immigration and Customs Enforcement’s Temporary Protective Status
to remain in the U.S. and avoid prosecution in their home countries (National Gang
Threat Assessment, 2005). In fact, “the only real hope is that economic growth will
eventually lift El Salvador, Guatemala and Honduras out of their poverty and so
reduce the incentives for joining gangs” (“Out of the Underworld,” 2006, p. 26).
It would be naive, however, to think that economic improvement alone will bring
the demise of the criminal enterprise that gangs have become.

Strategies for the Future
Gangs develop in strife and flourish in conflict (Decker, 1996). Limited social
opportunities and a high degree of social disorganization are responsible for most
youth gang problems (Spergel et al., 1994). Unfortunately, the global economic
downturn will make it increasingly difficult to find resources for any new anti-gang
measures. An immediate resolution for the gang problem in the U.S. is unlikely:
“Most regions in the United States will experience increased gang membership,
continued migration of gangs to suburban and rural areas, and increased gangrelated criminal activity” (National Gang Threat Assessment, 2005, p. 13). The situation
is no more encouraging for Central America where resources are more scarce. Crime
in Central America stems from persistent poverty, underemployment, deficient
educational systems, little social emphasis on staying in school, declining moral
values, increased deportation from the U.S., and the abolition of obligatory military
service (Breve, 2007). In addition to the lack of resources (encouraging competition
over what few exist), a cultural acceptance of the use of physical force and a lack
of a formal state-authorized agency to regulate the behavior of the individuals
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and organizations contribute to the problem (Sanchez-Jankowski, 2003). These
conditions are unlikely to substantially change in the immediate future.
Even if resources were readily available to launch anti-gang programs, the task would
be daunting. Gangs, and MS-13 in particular, are adaptive and resilient. They adjust
to the environment and to efforts to diminish their power. As police target gangs,
gang members are abandoning tattoos and distinctive clothing to avoid detection
(Breve, 2007; National Gang Threat Assessment, 2005; Reisman, 2006). Many gangs are
using new technologies to recruit new members and to communicate with members
throughout the U.S. and abroad. Gangs are using prepaid cell phones, Internet social
networking sites (MySpace, YouTube, and Facebook), encrypted e-mail, Internet
telephony, and instant messaging to conduct their business (National Gang Threat
Assessment, 2009). These practices make the effort to identify and apprehend gang
members even more difficult for law enforcement.
Gangs continue to see violence as the means to solve their problems. Violence is
integral to gang life, and threats (real and perceived) are used to build solidarity
and cohesiveness; this is also a process that helps to isolate gang members from
legitimate institutions and relationships (Decker, 1996). Violence is a common
attribute of gang life, and gangs take advantage of every opportunity to increase
their capacity to use violence. Domestic and overseas military installations have
identified enlisted personnel representing almost every major street gang (National
Gang Threat Assessment, 2009). MS-13 is most aggressive in the use of violent tactics.
The gang has a zero-tolerance policy for police informers, a policy that includes
executing members who talk to law enforcement and targeting law enforcement
officers for assassination (Domash, 2006; Garscia, 2004). When interviewed, gang
members say the only way to eliminate the gang is by killing the gang members
(Decker, 1996).
The culture of violence that sustains the gang may also help undermine it. Decker
and Lauritsen (2006) found that gang members who left their gangs most often cited
the level of violence as their reason for leaving, along with moving out of town or
family obligations. The violence that once attracted individuals to the gangs may
be a catalyst to them leaving the gang if they perceive the risks to self or family are
unacceptable. Decker and Lauirtsen suggest that intervening immediately after a
traumatic incident, while the individual is separated from the gang, may provide
the greatest chance of inducing individuals to leave their gang.
Daunting as the task remains, efforts continue to reduce gang violence. The National
Civil Police of El Salvador (with assistance from the FBI) recently hosted their
fifth annual conference dedicated to issues of gang crime in Central America and
the United States. Attendees to the annual conference interact with officials from
throughout the region who present information on the extent of the gang problem,
cooperative efforts, and innovative approaches. Progress is being made in creating
and linking databases of gang members in the U.S. and Central America; creating
local, regional, and international task forces; and providing alternative social
opportunities for potential and current gang members. It is only with support and
cooperation between the U.S. and Central American law enforcement agencies
that this international gang problem can be monitored and addressed.
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Free Speech in Public Schools:
Political Expression, Threats of
Violence, and Drugs
C. Suzanne Bailey, JD, Associate Professor, School of Law Enforcement and
Justice Administration, Western Illinois University

Introduction
The history of free speech in school as well as the changes brought about by
the recent U.S. Supreme Court decision will be discussed here, with the goal of
giving some perspective on how school officials, school liaison officers, the courts,
and others in the system should react to situations involving students and free
speech. The latest U.S. Supreme Court case on this issue, Morse v. Frederick (2007),
discusses one of the three potential issues that arise with regard to free speech in
the elementary and secondary school setting. The three potential issues involve
political expression (including the sub-issues of pure speech, lewd or offensive
speech, and school-sponsored expression), threats of violence, and pro- and antidrug messages. While all will be discussed in this article, political expression will
be presented in its historical context as it is a well-settled area of the law. Threats
of violence have not been addressed by the Supreme Court specifically but will
be discussed here using law from a state court and a federal court of appeals. The
last, pro- and anti-drug expression by students, is the most recently discussed free
speech issue.

Political Speech
The discussion of free speech in schools began with the cases of Meyer v. Nebraska
(1923) and Bartels v. Iowa (1923). In those cases, the states had forbidden school
districts to teach foreign languages to schoolchildren. The Court held that the
Due Process Clause of the 14th Amendment was violated by this prohibition and
that the state laws unconstitutionally interfered with academic freedom. Other
free speech cases followed as the Court heard issues involving saluting the flag
(West Virginia State Board of Education v. Barnette, 1943), compulsory attendance
(Pierce v. Society of Sisters of the Holy Name of Jesus and Mary, 1925), the use of release
time from public schools for religious education (McCollum v. Board of Education,
1948), school prayer (Engel v. Vitale, 1962), anti-evolution statutes (Epperson v.
Arkansas, 1968), and other policies and statutes that have impacted free speech
in public schools. For almost 90 years, the Supreme Court has made it clear that
teachers, students, and parents have First Amendment rights when it comes to
education, educational policies, school-sponsored events, and curriculum. In
Tinker v. Des Moines Independent Community School District (1969), Justice Fortas
wrote in the majority opinion,
First Amendment rights, applied in light of the special characteristics of the
school environment, are available to teachers and students. It can hardly
be argued that either students or teacher shed their constitutional rights to
freedom of speech or expression at the schoolhouse gate.
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What has not always been clear is where the line is drawn between the school
systems’ abilities to control activities, promote civil discourse, educate, and
discipline and the students’ rights to free expression. Despite this lack of clarity,
the type of speech that has always been afforded the most protection under the
Constitution is that of political speech.
Political speech or “pure speech” (Tinker v. Des Moines Independent Community
School District, 1969) will be zealously protected by the Supreme Court. In Tinker,
noted above, two high school students and one junior high student expressed their
opposition to the Viet Nam War, the U.S. policies supporting that war, and their
support of a truce in Viet Nam. Their expression took the form of wearing black
armbands and fasting on particular days during the December holiday season.
When the officials of the Des Moines schools learned of the students’ plan, they
met and adopted a policy that prohibited the wearing of such armbands. The
policy provided that students who wore such armbands would first be asked to
remove them, and if a student refused, the student would be suspended until that
student would agree to return to school without the offending strip of cloth. This
policy was announced to the students, but the three students involved in this case
wore the armbands in spite of the policy. They were all sent home and suspended
until they agreed to return to school without the armband. The students, through
their fathers, filed a civil action under 42 U.S.C. 1983 claiming that their expression
rights under the First Amendment had been violated. The U.S. District Court held
an evidentiary hearing and dismissed the complaint. The plaintiffs then filed an
appeal with the Circuit Court of Appeals for the Eighth Circuit who affirmed the
lower court’s decision without opinion. The plaintiffs then petitioned the Supreme
Court for a writ of certiorari, and it was granted.
In reaching its decision in Tinker, the Supreme Court noted that the District Court
had based its decision “upon its fear of a disturbance from the wearing of the
armbands” (Tinker v. Des Moines Independent Community School District, 1969).
This was not a legitimate reason for censoring First Amendment rights, and the
Court overturned the lower court decision noting that the Constitution mandates
that the risk that a dissenting or differing view may cause a disturbance is one
that must be taken. While it is understandable that a school would want to avoid
dissension and disruption, it is not acceptable to single out a particular message or
symbol and prohibit its use. The Court noted that the school in this case had not
prohibited the wearing of other symbols or national campaign buttons in school,
but only prohibited the symbol that was specifically used to exhibit opposition to
the U.S. involvement with the Viet Nam War. The Court held “Students in school
as well as out of school are “persons” upon our Constitution. They are possessed
of fundamental rights which the State must respect.”
In 1986, the Supreme Court revisited the question of what constitutes political
or pure speech in the school setting. The case which focused their attention on
this issue was Bethel School District No. 403 et al. v. Fraser (1986). In this case,
Matthew Fraser, a student at the school, attended an assembly to deliver a speech
nominating another student for an elected office in the student government. Fraser
had discussed the contents of his speech with two teachers prior to delivering
it, and they had advised that the speech, which contained sexually explicit
metaphors to describe his candidate, was inappropriate. In spite of this advice,
Fraser delivered the speech. While the reaction from the students attending was
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mixed, it was apparent that some students were uncomfortable with the speech
and other, younger students didn’t seem to understand many of Fraser’s remarks.
As a result of his speech, Fraser was disciplined by the school for violating the
school’s obscene language policy. Fraser, assisted by his father, filed an action in
the U.S. District Court for the Western District of Washington alleging a violation
of his First Amendment right to free speech and requested injunctive relief and
monetary damages. Fraser was successful, and the District Court granted him
the relief he had requested, enjoining the school from prohibiting Fraser from
speaking at his graduation that spring. The Court of Appeals for the Ninth Circuit
affirmed the judgment of the District Court and specifically found that Fraser’s
speech was indistinguishable from the protest armband in Tinker v. Des Moines
Independent Community School District (Bethel School District No. 403 v. Fraser, 1985).
Bethel appealed to the Supreme Court which granted certiorari. The Supreme Court
reversed the Ninth Circuit’s decision, finding in favor of the school district.
The Supreme Court’s decision in this case emphasized the distinction between
the political speech found in Tinker and the sexual-innuendo laced speech in
this case. The Court’s decision for Tinker emphasized that the ideas expressed in
the wearing of the armband in no way interfered with the work of the school
or infringed on the rights of other students. That is markedly different from this
case in which the Court cited several cases involving sexually explicit speech or
expression and noted that “These cases recognize the obvious concern on the part
of parents, and school authorities acting in loco parentis [italics added], to protect
students—especially in a captive audience—from exposure to sexually explicit,
indecent, or lewd speech” (Bethel School District No. 403 et al. v. Fraser, 1986). The
Supreme Court concluded that the First Amendment does not require a school
to look the other way when a student engages in “vulgar and lewd” speech that
undermines the school’s educational goals and has the right to regulate speech
that is disruptive to the school’s educational mission.
The last of the prominent political speech cases is Hazelwood School District v.
Kuhlmeier (1988). The First Amendment claim in this case was made by three
former students who had worked on the school newspaper. The paper, called
The Spectrum, was written and edited by a journalism class at the school; received
funding from the Hazelwood Board of Education; and was distributed to students,
school personnel, and parents approximately every three weeks. The page proofs
of the paper were submitted by the journalism teacher to the principal for review
prior to publication. In the spring of 1983, the principal reviewed the proofs and
objected to two articles—one on the impact of divorce and the other discussing the
impact of pregnancy on three of the school’s students. The principal objected to
these stories because of his concern that the identity of the individuals involved
would be revealed through the stories and that the references to birth control and
sexual conduct was inappropriate for the younger students in the school. The
deadline for publication was imminent, and the principal felt there was no time
to make changes to the stories. He directed the journalism teacher to publish the
paper without the stories in question. The students brought an action alleging that
their First Amendment rights had been violated and asked for injunctive relief and
monetary damages. The U.S. District Court for the Eastern District of Missouri held
that the principal’s action was justified. On appeal, the Court of Appeals for the
Eighth Circuit reversed the District Court’s decision and held that the school and
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its official violated the students’ First Amendment rights when deleting the two
articles in question. The school and its official appealed to the Supreme Court.
Upon review, the Supreme Court reversed the decision of the Eighth Circuit and
began its discussion by noting that it continued to uphold the students’ right to
free speech as outlined in Tinker. The Supreme Court went on to say, however,
that the rights of public school students must be protected with regard to the
school environment and that their rights “are not automatically coextensive with
the rights of adults in other settings” (Hazelwood School District v. Kuhlmeier, 1988).
Students cannot be punished for expressing their personal views “unless school
authorities have reason to believe that such expression will ‘substantially interfere
with the work of the school or impinge upon the rights of other students’”
(Hazelwood School District v. Kuhlmeier, 1988). In reaching this conclusion, the Court
found that it is the school board, and not the federal courts, which appropriately
makes the decision as to what speech is consistent with the values of its basic
educational mission. Once it reached this conclusion, the Court was then ready
to discuss whether the principal, supported by the school board, had violated the
students’ First Amendment claims.
To answer this ultimate query, the Supreme Court had to answer a threshold
question: whether the school newspaper was a forum for public expression or
whether it was a school forum upon which school officials may impose restrictions.
If this was a public forum, the school officials had less power to restrict the
messages being conveyed by the students in that public forum. If, however, it
was not a public forum, but rather a classroom activity, the school officials’ power
to restrict the contents of this newspaper was further reaching. When reviewing
the circumstances surrounding the writing of this newspaper, the Supreme Court
found that the paper was produced in a classroom setting, was taught by a
faculty member during regular class hours, and the students received grades and
academic credit for their work on this newspaper. Under these circumstances, the
Court concluded that the school newspaper was not a public forum to be used
indiscriminately by the students to express their ideas, but was a closed forum
whose intended purpose was to teach journalism to Hazelwood’s students. As
such, the school officials acted within their rights to restrict the content of this
newspaper in a reasonable manner.
In support of its conclusion, the Court noted that there are two ways to view
student political speech. The first occurs when the speech occurs independently
of school activity but on school property; the proper inquiry is whether the school
must tolerate the student speech. As in Tinker, the answer is that even when the
viewpoint expressed is not popular, that political expression must be tolerated so
long as it does not interfere with the educational goals of the school. The second
view relates to speech that is made during a school activity or in a classroom. In
this situation, the true inquiry is whether a school has to promote such expression.
In Hazelwood, allowing the student articles to be published would have meant
the school had to actively promote the students’ speech. The important difference,
according to the Court, hinges on the difference between tolerance and promotion.
To promote addresses the school’s authority over school-sponsored publications
and student activities as part of the school’s curriculum and the effort of the school
to set high standards for the student speech that is published under aegis of the
school:
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Educators are entitled to exercise greater control over this second form of
student expression to assure that participants learn whatever lessons the
activity is designed to teach, that readers or listeners are not exposed to
material that may be inappropriate for their level of maturity, and that the
views of the individual speaker are not erroneously attributed to the school.
Hence a school may in its capacity as publisher of a school newspaper or
producer of a school play “disassociate itself,” not only from speech that
would “substantially interfere with [its] work . . . or impinge upon the rights
of other students, but also from speech that is, for example, ungrammatical,
poorly written, inadequately researched, biased or prejudiced, vulgar or
profane, or unsuitable for immature audiences. (Hazelwood School District v.
Kuhlmeier, 1988)
In this trio of cases, Tinker, Fraser, and Hazelwood, the Court sets the stage for
the other student speech issues that have come before it in the last decade. It is
clear that student political speech is afforded the most protection by the First
Amendment but that it is subject to the educational goals and policies that govern
curriculum and decisions about the suitability of certain types of speech for
adolescent audiences.

Threats of Violence
In the last decade, several U.S. schools have experienced school shootings. While
there is an understandable concern about this school safety issue, it is not the
only threat to students in the elementary and secondary schools. The National
Center for Education Statistics (NCES), a division of the U.S. Department of
Education (USDOE) (2004), reports in Crime and Safety in America’s Public Schools
that during school year 1999-2000, 71% of all public elementary and secondary
schools reported at least one violent incident. A violent incident includes rape,
sexual battery other than rape, physical attack or fight with or without a weapon,
a threat of physical attack with or without a weapon, and robbery with or without
a weapon. These violent incidents do not include other threatening behavior such
as hostile remarks and bullying. In another USDOE study conducted for the same
school year, 12% of elementary and secondary school students reported being the
victim of bullying or hateful language based on racial, religious, ethnic, or sexual
classifications (DeVoe, Peter, & Kaufman, 2004). These studies leave no room for
doubt that school students in the United States face nonviolent and violent threats
on an ongoing basis. The question becomes, “How do school administrators
evaluate and respond to these threats in light of a student’s First Amendment
rights?”
The Supreme Court has not directly spoken about threats of violence and free
speech in schools, but there have been a number of state and lower federal court
decisions which have. Two such cases, LaVine v. Blaine School District (2000/2001)
and Boim v. Fulton County School District (2006/2007), will be highlighted here.
In both of these cases, the students were disciplined by their respective schools
over what each argued was a violation of their First Amendment rights involving
free expression. While each court involved struggled with when an expression
becomes a threat that is no longer protected by the First Amendment, all agreed
that the school has a compelling interest in protecting their students from threats
which might become acts of violence.
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The U.S. Circuit Court of Appeals for the Ninth Circuit decided the student speech
case, LaVine v. Blaine School District (2000/2001). In LaVine the Ninth Circuit was
asked to determine whether James LaVine’s emergency expulsion from Blaine
School District was a violation of that student’s right to free expression under the
First Amendment. LaVine was an 11th grader at Blaine High School in 1998. In the
summer of that year, LaVine had written a poem entitled “Last Words.” In this
poem, LaVine described a scene in which he enters his school and opens fire on
a classroom full of students. He described the emotions that led to the event, the
event itself, and his feelings in the aftermath. He showed the poem to his mother
who advised him not to show it to teachers as she was afraid they would react
negatively. LaVine put the poem away but rediscovered it during the fall of that
year. He took the poem to school and showed it to friends and, ultimately, to his
English teacher. The poem was not an assigned project or even an extra credit
assignment. The teacher, Ms. Bleecker, read the poem and was concerned enough
that she contacted LaVine’s school counselor, Karen Mulholland. The meeting
was also attended by Mulholland and Tim Haney, the school’s vice principal.
Mulholland expressed to the other two school officials that LaVine had discussed
thoughts of suicide with her in the past and had also talked to her about arguments
that had occurred in the LaVine home. During the meeting, the three school
officials reviewed LaVine’s disciplinary file. The three decided to refer the matter
to the police and, after several phone calls, it was decided that Lavine would be
picked up by the police for psychiatric evaluation. A Whatcom County Sheriff’s
Deputy went to LaVine’s home and interviewed him. At the end of the interview,
the deputy found no probable cause to commit LaVine involuntarily, and LaVine
was unwilling to voluntarily commit himself.
The next day, Haney discussed the LaVine matter with school principal Dan
Newell. Newell decided to expel LaVine under the emergency expulsion provision
of the Washington Administrative Code §180-40-295, which provided
Notwithstanding any other provisions of this chapter, a student may be
expelled immediately by a school district superintendent or a designee of the
superintendent in emergency situations: Provided, That the superintendent
or designee has good and sufficient reason to believe that the student’s
presence poses an immediate and continuing danger to the student, other
students, or school personnel or an immediate and continuing threat of
substantial disruption of the educational process. (cited in LaVine v. Blaine
School District, 2000/2001)
In addition to imposing the emergency expulsion, Newell scheduled a meeting
with LaVine and his father for the following morning. At the meeting, the LaVines
were verbally informed of the emergency expulsion as well as given a letter
formally expressing the school’s position. Both LaVine and his father were angry
over the expulsion and profanely objected to it.
The LaVines hired an attorney who consulted with the Blaine School Board about
how LaVine might return to school. LaVine ultimately agreed to see a psychiatrist
who would determine whether LaVine was a threat, and after three sessions with
that psychiatrist, Dr. Watson, a recommendation was made that LaVine be allowed
to return to school. Upon this recommendation, the school district retracted the
expulsion and LaVine returned to school. Even though he was back in school,
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LaVine continued to appeal the expulsion as he and his parents were concerned
that having the expulsion on his school record would reflect badly on him in the
future and might curtail his plans to enlist in the military. On appeal, the school
board agreed to re-write the letter in LaVine’s file stating that LaVine was expelled
for safety reasons, not disciplinary reasons, but refused to rescind the expulsion.
LaVine, through his father, filed an action in the U.S. District Court for the Western
District of Washington alleging that Blaine School District violated LaVine’s First
Amendment rights to free expression by expelling him and asked that the school be
enjoined from maintaining the expulsion letter in LaVine’s school file. The District
Court granted LaVine’s motion for summary judgment on the First Amendment
issue and granted an injunction prohibiting the school from maintaining the
negative documentation in LaVine’s file. The school district appealed to the U.S.
Circuit Court of Appeals for the Ninth Circuit.
In reaching its conclusion, the Ninth Circuit held that there must be a balance
“between protecting the safety and well-being of their students and respecting
those same students’ constitutional rights” (LaVine v. Blaine School District,
2000/2001). When examining the circumstances of this case, the Ninth Circuit
agreed that in the past, courts have given school districts and their administration
great latitude to determine what speech is appropriate and what speech interferes
with the educational goals of the school. However, this deference is not unlimited
as demonstrated by the fact that there are three types of student speech and each
is “governed by different Supreme Court precedent: (1) vulgar, lewd, obscene
and plainly offensive speech is governed by Fraser; (2) school-sponsored speech
is governed by Hazelwood; and (3) speech that falls into neither of these categories
is governed by Tinker” (Lavine v. Blaine School District, 2000/2001). When looking
closely at LaVine’s poem, the Court of Appeals found that the poem fell into the
category of speech found in Tinker wherein the Supreme Court looked at the
particular circumstances to see if this “pure speech” was protected by the First
Amendment. Under the totality of the circumstances found in this particular set
of facts, the Ninth Circuit noted that it was not just the threatening or disturbing
nature of the poem to be considered, but all of the circumstances found in this
situation. LaVine’s past behavioral problems, his previous thoughts of suicide,
and the problems LaVine faced at home were appropriately considered by the
school district when the decision for emergency expulsion was made. Under
these circumstances, the Court of Appeals held that the “school did not violate the
First Amendment when it emergency expelled [LaVine]” (LaVine v. Blaine School
District, 2000/2001). The school’s duty to prevent violence on its campus was a
compelling governmental interest that outweighed LaVine’s First Amendment
rights under these circumstances. Thus, the Court of Appeals held LaVine’s
emergency expulsion was a legitimate action by the school.
The most recent of the free speech/threat cases noted is Boim v. Fulton County
School District (2006/2007), which was decided by the U.S. Circuit Court of
Appeals for the Eleventh Circuit. The school district is located in Fulton County,
Georgia, and the incident giving rise to this case began in Rachel Boim’s fifth
period art class. A male student seated next to Boim was looking at her notebook
during class. When observed, the art teacher, Travis Carr, asked to see what the
student was reading. The male student handed the notebook back to Boim and
after some discussion, Boim gave the notebook to Carr who found a narrative
in the notebook in which Boim described carrying a gun to school to shoot her
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math teacher. Carr reported the contents of the narrative to a school administrator,
John Coen, and Coen set up a meeting for a team of administrators, including the
principal, Edward Spurka, to meet with Boim and her parents. Boim admitted
that the notebook and the writing were hers but claimed that the narrative was an
exercise in creative writing. After collaboration with the team of administrators,
Spurka determined that Boim had violated three school rules and suspended Boim
for 10 days. Spurka also recommended that Boim be expelled from the school,
but the district superintendant stayed Boim’s expulsion pending her appeal to the
Fulton County Board of Education. The board of education affirmed Boim’s 10-day
suspension, but overturned Boim’s expulsion. Two years after this series of events,
Boim, through her mother, filed a lawsuit in state court which was later removed
to federal district court, claiming that her suspension violated her right to free
expression under the First Amendment. The U.S. District Court for the Northern
District of Georgia found that Boim’s constitutional rights were not violated and
granted summary judgment in favor of the school district. Boim appealed that
decision to the U.S. Circuit Court of Appeals for the Eleventh Circuit.
The Eleventh Circuit began its opinion by reviewing Tinker, Fraser, and Hazelwood
and its own precedent. In Scott v. School Board of Alachua County (2002/2003), the
Eleventh Circuit had held that school administrators and teachers “must have the
flexibility to control the tenor and contours of student speech within the school
walls or on school property, even if such speech does not result in a reasonable
fear of immediate disruption.” This case suggests that the school officials in
Boim had acted appropriately in suspending Ms. Boim; however, the Eleventh
Circuit continued citing its own 2004 case, Holloman ex rel. Holloman v. Harland
(2003/2005), which held that in order to justify the curtailing of student speech,
school officials must show that the speech was “likely to cause a ‘material and
substantial’ disruption . . . and more than a brief, easily overlooked, de minimus
impact, before expression may be curtailed.” The Eleventh Circuit believed that
Ms. Boim’s action of bringing her writing, her expression, to school and sharing
it with another student was reasonably likely to cause a continuing disruption of
normal school function. In light of the school violence that had been taking place
around the country and the responsibility of the school to curtail such violence, the
school’s compelling interest in quelling such a disruption outweighed Ms Boim’s
right of expression under the First Amendment.
With these sample cases as a backdrop, it becomes clear that the federal courts
have been faced with many cases involving free speech and threats of violence
within schools. It also seems clear that the courts are unwilling to second guess
school officials who act to curtail a material and substantial disruption within their
schools, particularly when there is evidence that would lead a reasonable person
to believe that a threat of violence has been made.

Pro- and Anti-Drug Speech
The last student free speech issue to be addressed is whether students’ right to
free expression allows them to display or make statements which either promote
or discourage drug use. Two recent cases highlight this issue. The U.S. Court of
Appeals for the Second Circuit decided Guiles v. Marineau (2004/2006), and the
U.S. Supreme Court decided the case of Morse v. Frederick (2007).
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In Guiles, Zachary Guiles wore a t-shirt with a picture of a chicken with George W.
Bush’s head superimposed on the body of the chicken. The shirt read “ChickenHawk-in-Chief” and this, along with other symbols and images surrounding the
chicken, showed the wearer’s disagreement with President Bush and his policies
and, as such, was protected political speech. However, it was two of the smaller
images on the shirt that invoked the First Amendment discussion. One of these
images depicted three lines of cocaine and a razor blade and the other shows a
martini glass with an olive in it. While the shirt prompted conversation between
Guiles and his fellow students, it wasn’t until a parent saw the t-shirt that it became
an issue at the school. When the school received the parental complaint, Guiles
was asked to place duct tape over the cocaine and martini glass pictures as school
officials asserted that the images violated the school’s dress code which states,
Any aspects of a person’s appearance, which constitutes a real hazard to the
health and safety of self and others or is otherwise distracting, is unacceptable
as an expression of personal taste. Example [Clothing displaying alcohol,
drugs, violence, obscenity, and racism is outside our responsibility and
integrity guideline as a school community and is prohibited]. (Guiles v.
Marineau, 2004/2006)
Guiles and his father spoke to school officials about the shirt and, at that point,
Guiles went home for the day. Guiles returned to school the next day and again
had worn the t-shirt. When instructed to tape over the images again, Guiles
refused. A discipline referral was made, and Guiles was sent home. Upon his
return on the third day, Guiles again wore the shirt but had taped over the images
in question. Guiles, through his parents, brought action in U.S. District Court for
the District of Vermont claiming that the school violated his First Amendment
rights and asking that the school be enjoined from enforcing the dress code noted
above thus challenging the discipline referral that remained on his school record.
The District Court held that the images on Guiles t-shirt were plainly offensive and
found that the school had acted appropriately under the dress code and refused
to issue an injunction; however, the District Court also found that Guiles’ First
Amendment rights were violated by the censoring of the word cocaine. It ordered
that the discipline referral be expunged from Guiles’ school record. Both Guiles
and the school appealed.
On appeal, the Second Circuit Court of Appeals reiterated much of the history
previously discussed in past cases before discussing the precedent controlling in
this case. It held that the standard for deciding this case was the general rule of
Tinker, not Fraser or Hazelwood. Once the Second Circuit determined that the Tinker
standard was the appropriate standard, it determined that the next step was to ask
whether the student’s conduct materially and substantially interfered with school
discipline or activities. Guiles’ wearing of the shirt did not cause a disruption of
normal school activity nor was there anything in the lower court records to indicate
that the school believed that the shirt would cause such a disruption. As such, the
school’s censorship of the images on the t-shirt in question violated Guiles’ free
speech rights under the First Amendment:
The pictures were an important part of the political message Guiles wished
to convey, accentuating the anti-drug (and anti-Bush) message. By covering
them defendants diluted Guiles’ message, blunting its force and impact.
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Such censorship may be justified under Tinker only when the substantial
disruption is satisfied. (Guiles v. Marineau, 2004/2006)
Once the court found that Guiles’ free speech rights had been violated, it then held
that Guiles’ suspension must be expunged from his school record and enjoined
the school from enforcing the dress code with regard to Guiles’ t-shirt. However,
the Second Circuit acknowledged that it did not intend this holding to mean that
images promoting illegal drug use would also be protected and emphasized that
its holding only addressed the particular fact situation presented to them. As such,
the Second Circuit left open the question that would soon be addressed by the
Supreme Court in Morse v. Frederick (2007).
When Joseph Frederick held up a banner during the 2002 Olympic Torch Relay
in Juneau, Alaska, he was looking for attention from the camera crews who were
covering that event. Instead, the banner, which read, “BONG HiTS 4 JESUS,”
caught the eye of Juneau-Douglas High School principal Deborah Morse. Morse
had agreed to allow students to participate in the event during school hours, and
students were lined up on either side of the street as the Olympic torch passed
by. Frederick and his friends were among the crowd. The group was across the
street from school property (and on public property) when Morse spotted the
banner in question; she crossed the street and demanded that the banner be taken
down. Everyone but Frederick complied with the demand. Morse told Frederick
to report to her office, and Morse suspended him for 10 days. Morse argued that
she suspended Frederick because the banner advocated illegal drug use and was
in violation of school policy. The policy in question states, “The Board specifically
prohibits any assembly or public expression that . . . advocates the use of substances
that are illegal to minors” (Morse v. Frederick, 2007).
Frederick appealed his suspension. Although the Juneau School District
Superintendent did agree to shorten the suspension to eight days, he upheld the
principal’s action. The superintendent explained that Frederick was not suspended
because the principal disagreed with the message but because the banner “appeared
to advocate the use of illegal drugs.” The superintendent believed that the banner
referred to the smoking of marijuana, was intended to be a disruptive force during
the school event, and was “inconsistent with the school’s educational mission to
educate students about the dangers of illegal drugs and to discourage their use”
(Morse v. Frederick, 2007).
Frederick filed suit in the U.S. District Court for the District of Alaska alleging that
Morse and the school had violated his First Amendment rights. The District Court
granted summary judgment for Morse and the school and specifically found that
Morse had reasonably interpreted Frederick’s message and that this message
“directly contravened the Board’s policies relating to drug abuse prevention”
(Morse v. Frederick, 2007). Frederick then appealed to the U.S. Circuit Court of
Appeals for the Ninth Circuit.
The Ninth Circuit reversed the lower court’s holding, finding that Morse and
the school had violated Frederick’s right of free speech as it had not clearly
demonstrated that Frederick’s action was disruptive or gave rise to a “risk of
substantial disruption” (Frederick v. Morse, 2004/2006). Morse and the school then
appealed to the U.S. Supreme Court.
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Prior to answering the primary issue presented in the case—that is, whether a
school or its principal may restrict student speech that promotes illegal drug use
without violating the First Amendment—the Supreme Court first had to address
some threshold questions. The first threshold question was whether the event
was a school-sponsored event. Justice Roberts, writing for the majority, rejected
Frederick’s argument that the event was not a school function and, as such, the
school had no authority to interfere in the showing of the banner. The majority
seemed to have little difficulty in reaching a conclusion on this question as it
listed several factors that they held made the event a school-sanctioned outing.
Those factors included school approval for attendance during class hours,
teachers charged with maintaining discipline during the event, the school band
and cheerleaders performing, and Frederick’s presence among other students
observing the parade (Morse v. Frederick, 2007). It seemed very clear to the majority
that this was a school-sponsored event and, as such, the school had an obligation
to ensure that there was no disruption or confrontation during this event.
The second threshold question then became whether this should be interpreted as
pro-drug speech that fell within the school’s policy. The answer hinged on whether
the majority agreed with the student’s explanation or the interpretation by Morse.
The majority rejected Frederick’s argument that the “words were just nonsense
meant to attract television cameras” (Morse v. Frederick, 2007) and should not be
construed to advocate a pro-drug message. The majority agreed that the message
on the banner was “cryptic” but found in favor of Morse’s interpretation:
At least two interpretations of the words on the banner demonstrate that the
sign advocated the use of illegal drugs. First, the phrase could be interpreted
as an imperative: “[Take] bong hits . . .”—a message equivalent, as Morse
explained in her declaration, to “smoke marijuana” or “use an illegal drug.”
Alternatively, the phrase could be viewed as celebrating drug use—“bong
hits [are a good thing].” Or “[We take] bong hits”—and we discern no
meaningful distinction between celebrating illegal drug use in the midst of
fellow students and outright advocacy or promotion.
Further, the majority acknowledged that the phrase on the banner could be
construed as meaningless but noted that finding it meaningless did not change the
undeniable reference to the use of illegal drugs.
Once the majority had held that this was a school-sanctioned event and agreed with
Morse’s interpretation, it then turned to the question of whether Morse’s action
was a constitutional restriction on student speech. In answering that question, the
majority looked at the major precedents in this area: Tinker, Fraser, and Hazelwood.
After reviewing these precedents and acknowledging federal government statistics
on the danger of drugs to school students, the majority acknowledged that this
case did not fall under Fraser as there was no lewd, obscene, or offensive language
in this scenario. Nor was the majority willing to use the Hazelwood standard as
there was no school-sponsored speech or expression involved in this case. And
while the majority discussed Tinker, it chose not to use that standard either. The
majority found that the dangers of drug use are so prevalent that the school was
justified in banning speech or expression that promoted illegal drug use, even
though Frederick’s expression was not disruptive. The danger of drug use, it
seems, is sufficiently problematic that “The First Amendment does not require
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schools to tolerate at school events student expression that contributes to those
dangers” (Morse v. Frederick, 2007). Thus, the majority in this case leaves open the
question of what standard specifically ought to be used when student speech is
found to be pro-drug in its message and how far a school can go in restricting
speech expressing views on drug use and drug laws. This concern was addressed
by the two dissenting opinions filed in Morse.
Morse was a 5-4 decision with Justice Breyer and Justice Stevens both writing to
criticize the majority opinion. Justice Breyer dissented with regard to the majority’s
decision on the free speech issue but concurred on the non-speech issue which
is not relevant to this discussion. Justice Breyer’s dissent was based on his view
that deciding the free speech question presented in this case was “unwise and
unnecessary” (Morse v. Frederick, 2007). He raised three concerns about the decision
regarding the First Amendment issue in this case.
Justice Breyer’s first concern was that the majority’s holding, which purports to
limit speech promoting the illegal use of drugs, could give school officials the
ability to restrict viewpoint-based expression:
Illegal drugs, after all, are not the only illegal substances. What about
encouraging the underage consumption of alcohol? Moreover, it is unclear
how far the Court’s rule regarding drug advocacy extends. What about a
conversation during the lunch period where one student suggests that
glaucoma sufferers should smoke marijuana to relieve the pain? What about
deprecating commentary about an antidrug film shown in school? And what
about drug messages mixed with other, more expressly political content?
. . . [S]peech advocating change in drug laws might also be perceived of as
promoting the disregard of existing drug laws. (Morse v. Frederick, 2007)
The majority opinion, according to Justice Breyer, leaves too many questions about
the parameters allowed school officials to curtail speech that might somehow be
connected to the issue of drugs.
In addition to his concern that the majority’s ruling would give school officials too
much ability to restrict speech, Justice Breyer also raised the concern that the legal
principle found in the majority would apply unequally to other perceived harms:
Legal principles must treat like instances alike. Those principles do not permit
treating “drug use” separately without a satisfying explanation of why drug
use is sui generis. To say that illegal drug use is harmful to students, while
surely true, does not itself constitute a satisfying explanation because there
are many such harms. (Morse v. Frederick, 2007)
The third concern raised in Justice Breyer’s opinion was that the decision by the
majority failed to provide guidance for application in future cases. The majority
says schools may “take steps” to “safeguard” students from speech that encourages
“illegal drug use” (Morse v. Frederick, 2007), but it does not explain what steps
might be permissible. Not only will this make it difficult for future courts when
faced with Free Speech issues, but will likely “engender further disputes among
teachers and students” (Morse v. Frederick, 2007). In failing to provide guidelines,
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the majority ensures that more disputes will be brought to the courts by students
who believe their First Amendment rights were violated by school policy.
The second dissent in Morse was written by Justice Stevens, who was joined by
Justices Souter and Ginsburg. In this strongly worded dissent, Justice Stevens
asserted that the majority opinion would invite viewpoint discrimination—
something that has been constitutionally suspect for decades, even in schoolspeech cases.
The Tinker decision was very clear that speech with a specific viewpoint is
protected unless the school officials can show that the speech might reasonably
cause disorder or disturbance. Justice Stevens urged therefore that the school must
be required to show some connection between Frederick’s supposed advocacy
of drugs and a “meaningful chance” that the message will cause other students
to smoke marijuana. Otherwise, the majority decision “is inimical to the values
protected by the First Amendment” (Morse v. Frederick, 2007) when it allows school
officials to punish a student on the basis of the content of expression. As Justice
Stevens pointed out, such speech should not be censored because school officials
disagree with the viewpoint expressed. He asserted that at the heart of Morse is the
school officials’ disagreement with the message on Frederick’s banner, noting “the
principal has unabashedly acknowledged that she disciplined Frederick because
she disagreed with the pro-drug viewpoint she ascribed to the message on the
banner” (Morse v. Frederick, 2007). A message that Justice Stevens characterized
as nonsense and “an obscure message with a drug theme that a third party
subjectively—and not very reasonably—thinks is tantamount to express advocacy”
(Morse v. Frederick, 2007). The majority opinion
. . . invites stark viewpoint discrimination. . . . [T]he Court’s holding in
this case strikes at “the heart of the First Amendment” because it upholds
a punishment meted out on the basis of a listener’s disagreement with her
understanding (or more likely, misunderstanding) of a speaker’s viewpoint.
“If there is a bedrock principle underlying the First Amendment, it is that
the Government may not prohibit the expression of an idea simply because
society finds the idea itself offensive or disagreeable.”
Justice Stevens asserted that in failing to require schools to show a connection
between the speech and proscribed conduct, the majority “punts” or fails to give
the reader adequate reasoning as to how it makes its decision. He noted that it is
difficult to determine exactly how the majority reached its decision as “[t]he mode
of analysis [it] employ[s] is not entirely clear” (Morse v. Frederick, 2007). At one
point, Justice Roberts’ majority opinion appears to suggest that the Supreme Court
is deferring to the principal’s judgment regarding whether Frederick’s message is
drug advocacy. At other points in the opinion, the Supreme Court seems to suggest
that “the banner’s message constitutes express advocacy” (Morse v. Frederick, 2007).
Either way, Justice Stevens asserted, the Court’s approach is indefensible:
To the extent the Court defers to the principal’s ostensible reasonable
judgment, it abdicates its constitutional responsibility. The beliefs of third
parties, reasonable or otherwise, have never dictated which messages amount
to proscribable advocacy.
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Prior to this case, the Court has never deferred to the government’s interpretation
of the speech in question. Justice Stevens specifically cited Thomas v. Collins
(1945) in which a union organizer who violated a restraining order forbidding
him from lobbying workers to join a union was arrested and convicted under a
Texas statute. Thomas argued that the action violated his First Amendment rights
in that state officials had the power under the statute to determine whether a
speech was informational in nature and when it was an effort to lobby for new
members. The Supreme Court overturned the conviction holding that there was
no clear-cut distinction between an informative speech and lobbying, and to let the
government decide which type of speech an individual was engaging in “puts the
speaker in these circumstances wholly at the mercy of the varied understanding of
his hearers and consequently of whatever inference may be drawn as to his intent
and meaning” (Thomas v. Collins, 1945). This had a chilling effect on Thomas’s First
Amendment rights and was unconstitutional. Justice Stevens believed the same
results occur under the ruling of the majority in Morse.
On the other hand, if the majority’s position is that Frederick’s speech was advocacy
of illegal drug use, the interpretation of the listener is still not the appropriate
basis for deciding the constitutionality of the expression. As the Supreme Court
held in Landmark Communications, Inc. v. Virginia (1978), there is an obligation on
the part of the Supreme Court to make an independent examination of the entire
court record when determining First Amendment issues. To simply defer to the
judgment of the principal is, again, failing to fulfill the Supreme Court’s role in
deciding these issues.
Lastly, Justice Stevens argued that even if Frederick’s message is advocacy of drug
use, the question still remains as to how the Supreme Court’s decision is to be
applied to future cases involving speech that is drug related. Will it be express
advocacy of drug use whenever language is used that might refer to drugs, drug
paraphernalia, drug slang, or any term that has had any connection to drug use in
this society? When it is ambiguous, how should lower courts decide? In the past,
the Supreme Court has held that “when it comes to defining what speech qualifies
as the functional equivalent of express advocacy . . . we give the benefit of the
doubt to speech, not censorship” (Federal Election Commission v. Wisconsin Right to
Life, Inc., 2007). And that, Justice Stevens argued, is what the majority should have
done in the Morse case.

Conclusion
New issues regarding free speech in schools will continue to be brought forward
to the Supreme Court for decision. While there are many standards and guidelines
used for various types of school speech, different circumstances, changing
technology, and evolving social mores will ensure that the Morse case will not be
the last time free speech and free expression in schools will be discussed by the
Court. Political speech and advocacy continue to have the most constitutional
protection as demonstrated by Tinker. Schools may regulate lewd, suggestive,
or offensive speech or school-sponsored or supported speech as per Fraser and
Hazelwood, respectively. With the Morse decision, the Court has now held, whether
based on the inherently dangerous nature of illegal drugs, by deferring to the
reasonable interpretation by school officials, or by finding that advocacy of illegal
drug use is not protected speech, that pro-drug messages or expression are not
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constitutionally protected. There is room for interpretation in each of these areas
that may lead future students to challenge school action that they believe violates
their constitutional rights under the First Amendment. Student speech and
expression, while still enjoying some constitutional protection, remains protected
to a lesser extent than the protection afforded adult speech and expression, and
while there is room to speculate about circumstances that might bring a future
case on student speech to the Court, there is no indication by the Court that it
will be abandoning the idea that schools have some discretion when it comes to
controlling student expression within their own school campuses.
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Responding Empathetically to Child
and Adolescent Victims of Domestic
Violence
Rebekah A. Clark, MSW, LCSW, Clinical Social Worker and Social Work
Instructor, Western Illinois University

Introduction
Imagine, if you will, a home environment where you are continually uneasy and
sick with worry. A world that holds pain, confusion, and disillusionment at every
family meal and in every parental interaction. Imagine feeling panicked, insecure, and
unloved while the children you know at school appear to be easily wrapped in the
soothing embrace of healthy family relationships. How would you feel about yourself
or your family or your future? Every year in the United States, millions of children
and adolescents witness domestic violence in their homes. Many more children and
adolescents develop into direct victims of the same violent acts where they become the
abuser’s primary victim. Domestic violence repeatedly creates a home environment
where the children live with an unshakable sense of fear and helplessness. The trauma
that is visited upon the child’s developing psyche is devastating for that fragile
developmental process. At this point in our nation’s history, we are fully aware of the
scope of this serious social problem which is affecting the youngest members of our
culture. Nothing that has been previously described is a secret. So, if we are aware of
this issue, then we must ask the question, “How, then, shall we respond?”

Nature of the Problem
According to a 1990 report on the occurrence of domestic violence in American
families, almost three million women report being physically abused by a spouse
or significant other each year (Strauss, Gelles, & Smith, 1990). Sadly, statistics on
the occurrences of domestic violence have not notably declined in the years since
1990. Even with the media attention that the issue has received through cases such
as the Nicole Brown-Simpson murder, law enforcement officers are still reporting
the same high numbers. In our home state of Illinois, over 43,000 women were
served by domestic violence agencies in the fiscal year of 2008 alone (Illinois
Coalition Against Domestic Violence [ICADV], 2008).
In addition to the prevalence of intimate partner abuse, we also are aware of the
alarming statistics regarding child and adolescent victims of domestic violence:
“In a national survey of more than 6,000 American families, 50 percent of the
men who frequently assaulted their wives also frequently abused their children”
(Strauss et al., 1990). However, this statistic is misleading as it only reflects those
children who are abused physically by the assaultive parent. The fact of the matter
is that many more children are victimized in other ways, including emotional
abuse and neglect. In addition, many other children are secondary victims to the
domestic violence by simply witnessing the violence that occurs: “Studies suggest
that between 3.3 and 10 million children witness some form of domestic violence
annually” (Carlson, 1984). Child and adolescent witnesses to domestic violence
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are often lost in the discussion about the trauma related to the incident. The reality
is that they are just as affected as the child who carries physical scars.

Victim Response
All of these “types” of child and adolescent victims may display their trauma in
unique ways, but one thing we are sure of, they will display it. How the victim
may display their trauma typically depends on their developmental age (ACADV,
2008). For younger victims, toddler to preschool age, professionals responding to
the scene may notice that the child is showing regression, developmental delays,
bizarre responses, and severe separation anxiety as well as other possible signals.
Children who have experienced violence in their homes at this young of an age tend
to internalize the violence much more as they are less able to verbalize all of their
feelings and thoughts. For the grade school to junior high aged victims, their behaviors
may closely resemble inadequate social skills, inappropriate boundaries, gender role
modeling, unfounded somatic complaints, and secrecy about the situation at home.
For this age group of children, they have a greater understanding of what is occurring
in the home than their toddler counterparts. Due to this enriched knowledge base,
these children may engage in behaviors such as redirection or deceit in order to
avoid facing the reality of the issue. For the adolescent victims, their manifestations
of trauma may seem more severe to the professional. Adolescents may engage in
high risk behaviors such as truancy, substance abuse, promiscuous sexual behaviors,
and suicidal ideation. Adolescent victims may also replay the violence in their own
intimate relationships by either mimicking the victim or the abuser. According to the
Alabama Coalition Against Domestic Violence (ACADV),
Children react to their environment in different ways, and reactions can
vary depending on the child’s gender and age. Children exposed to family
violence are more likely to develop social, emotional, psychological and/
or behavioral problems than those who are not. Recent research indicates
that children who witness domestic violence show more anxiety, low self
esteem, depression, anger and temperament problems than children who do
not witness violence in the home. The trauma they experience can show up
in emotional, behavioral, social and physical disturbances that effect their
development and can continue into adulthood.

Professional Response
As professionals working in the field, it is our responsibility to react properly to this
delicate issue. However, many of us become intimidated when we are forced to take
intentional action. Law enforcement professionals may come in contact with child
victims and witnesses of domestic violence as they are responding to a domestic
dispute in a home. Probation officers may come in contact with this population-atrisk as they are working with young clients who are in trouble with the law after
acting out patterns of aggression that they have witnessed at home. Social workers
may be involved in rehabilitation efforts with these children and adolescents so that
the legacy of domestic violence is not passed down to future generations. While all
of these functions are important, they can also be very difficult to navigate correctly.
If the professional handling the situation has not been trained on how to respond
empathetically, then it is possible that the child or adolescent could experience
postsecondary trauma after the event simply due to how it is handled.
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Before we discuss specific techniques that will ensure an appropriate response, it
is vital to understand what it means to be empathetic as opposed to sympathetic.
Although they may sound the same, there is a distinct difference. Sympathy
involves feeling sorry for another person in his or her position but may not include
any compassionate action. It is a response which could keep the victim at arms’
length. Empathy, on the other hand, is the desire to understand another’s difficult
position to the extent where you search for the emotional ability to “walk in their
shoes.” The professional who approaches the victim in an empathetic way is more
likely to connect with the victim, validate the victim’s feelings, and ultimately
obtain a desired response from the victim. Law enforcement professionals who
wish to be effective in their interactions with child and adolescent victims need
to be sure that they are displaying empathy and not sympathy. The techniques
suggested in the remainder of this article are built on that foundation of empathy.
Approaching child and adolescent victims in the appropriate way has just as much
to do with technique as it does with knowledge about the issue. A law enforcement
officer may be aware of all of the statistics and information reported above;
however, if they have not equipped themselves with empathetic tools, they will
likely be frustrated time and time again. Techniques that are critical in working
with this population include trust building, age-appropriate interviewing skills,
allowing the victim time and emotional space, and avoiding placing blame.
One of the most important tasks that a professional can accomplish in working
with child and adolescent victims of domestic violence is trust building: “Trust is a
major factor when working with children exposed to domestic violence. Children
need a safe place with an adult they can trust to begin healing. . . . [W]hen first
working with a child, it is helpful to ask what makes her/him feel comfortable and
uncomfortable with adults” (ACADV, 2008). As the law enforcement professional
is first entering into the situation, it is important to keep in mind certain guidelines.
The law enforcement professional should appear calm, collected, and positive
when dealing with the child. Children are very receptive to the feelings of others,
which means that the child will likely feel frightened and tense if the officer is
also demonstrating those behaviors. The officer should be aware of the initial
interactions with the child. The officer should keep a respectable distance from the
child and avoid initiating physical contact. Although it may seem like a reassuring
gesture to touch the child, the officer cannot be sure whether or not that child will
be triggered by that simple physical expression. Triggering the child may lead the
child to feel panicked and unsafe in the officer’s presence.
Lastly, the officer should not put too much stock in the child’s initial responses to
the situation. Children who are in this situation may hesitate to share details, may
be aggressive during initial questioning, and may even be deceitful about what
occurred. These responses have nothing to do with their desire to disrupt the
officer’s investigation. In all likelihood, they have no concept of how important the
investigation is to the officer. They may be more focused on their own safety, the
status of their family unit, and if they will be “in trouble” should they tell the truth
about the family secret. Once the situation has calmed down, and they have had some
time to process everything that has happened, they may respond differently to the
officer. Understanding that this may happen, it is important that the officer allows the
child future opportunities to contribute to the investigation if the child is able.
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Another important technique for the law enforcement officer to employ is ageappropriate interviewing skills. The interview technique that works for adults is
not likely to work with child or adolescent victims. The officer may find that they
have better responses when using interviewing skills that are specifically tailored
toward both the age of the victim and the severity of the situation. First and
foremost, the officer needs to be sure that the child or adolescent is engaged and
ready to be a part of the conversation. If the child is not listening, or is distracted,
this may be a good sign that the child is not ready to be questioned at that time. To
verify that the child is ready, be sure that the child is making good eye contact. Once
the child or adolescent’s attention is secured, be sure that the interview questions
are phrased in an age-appropriate manner. If the officer uses language that is
beyond the comprehension level of the child, he or she may become frustrated and
decide to stop the interview process. Be aware that questions may need to be asked
multiple times in a variety of ways so that the most accurate answer is received. Be
sure that the questions are open-ended, simple, and unbiased (Harrelson, 1996).
Another very important tool for the law enforcement officer involves patience by
allowing the victim time and emotional space. As mentioned previously, as the
child is being questioned by the officer, he or she may not initially be ready to
answer questions about what has occurred. Again, this is not a secret plot by the
child to foil the officer’s investigation. This is simply a response to the chaos that
the child has experienced. Oftentimes, children are unsure what they should say
or if they should say anything at all: “Many children may be placed in opposing
positions, such as being the only person who is able to phone the police for help,
or being told that the abuse is a ‘family secret’ that no one should know about”
(Longmont Ending Domestic Violence Initiative, 2008). The child may refuse to
speak to the officer, may have difficulty in staying on topic, or may intentionally
lie in order to protect the family and the abuser. If the officer forces the child to
speak before he or she is ready, the officer will have effectively shattered any trust
that was previously built. Overall, it is a best practice to obtain statements from
the adults involved and to only attempt statements from any young witnesses. If
the minor involved is not ready to speak yet, the officer should give the child or
adolescent his or her business card and offer to speak with the child when he or
she is ready. The officer will likely find that the child or adolescent will contact the
officer him- or herself when he or she has decided on what to share.
The final technique the officer should be aware of would be to avoid playing
the “blame game” with the victim. Everyone knows that arguing with a child or
adolescent is futile. This is especially true when it comes to an emotionally charged
topic such as domestic violence. If the child is able to sense that the officer blames
any member of the child’s family, the child will automatically become defensive
and will no longer trust the professional. The officer should not give away any
indication of how he or she feels about the situation. Children and adolescents who
experience domestic violence often have very conflicting feelings. While they are
frustrated with both the abuser and the victim, they also feel an abiding sense of
loyalty to the adults involved. Oftentimes, children who express their feelings about
the abuser state that even though they are angry with the abuser, they still love the
abuser and see the abuser as a parental figure. If the officer should say anything
implicitly negative about the abuser, the child or adolescent will likely become upset
with the officer and shut down. On the other hand, the child may be afraid to admit
to the officer the love and loyalty he or she feels toward the abuser. They may feel
174

Law Enforcement Executive Forum • 2009 • 9(4)

that they have done something wrong by experiencing those feelings of attachment.
The officer should also avoid indicating judgment when it comes to the decisions
made by the victim. It is okay for the officer to clarify details by asking the child or
adolescent questions; however, those questions should be neutral in nature.
The final act of service that an officer can provide for young victims involves linking
them with outside counseling services that can further assist the victim in the healing
process. Granted, this does not necessarily enrich the details of the investigation, but it
is an important piece for the child and the family in potentially resolving their domestic
violence cycle. The officer should be intentional about researching domestic violence
programs that are available in the community and should have contact information
for those agencies readily available. If the family decides to take advantage of those
services, be assured that the counselor will review important matters with the child
such as resolving emotional difficulties and creating a safety plan.

Cultural Considerations
Professionals who are responding to child and adolescent victims in a domestic
violence situation also need to be wise to the impact that culture plays in responses
to interventions. Depending on the cultural background of the child, the officer may
find that the child is either less cooperative or more cooperative with the process:
“Sometimes victims do not get help because they do not want to get their abuser in
trouble. They may not trust the criminal law system. . . . [T]hey may feel that looking for
help from outside, such as calling the police, is a betrayal of their own cultural roots”
(Family Violence Prevention in Aboriginal Communities, 2006). As a general rule, it
is important for law enforcement officers to have a rich understanding of the cultures
with which they will interact. This is especially true when it comes to dealing with the
delicate issue of interviewing child and adolescent victims of domestic violence.

Conclusion
Domestic violence is a significant health issue that affects millions of Americans
each year. Law enforcement personnel, teachers, social workers, pediatricians, and
other professionals will continue to come in contact with some of the youngest
victims of domestic violence: children and adolescents. Amidst the chaos of a
domestic dispute, it would be easy for law enforcement and other professionals
to cast these little ones aside, yet this is something that we cannot afford to do
any longer. If we do not empathetically respond, the child victim of today could
be the adult abuser of tomorrow. It is for those young victims that we owe the
responsibility to finally answer the question, “How, then, shall we respond?” And
so you must ask yourself, “How will I respond?”
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Justice Delayed Is Justice Denied:
A Call for Rethinking the Way
Departments Present Criminal
Prosecutions of Their Own Members
Michael P. Stone, Stone Busailah, LLP
March 2, 2005. Another day of work for Riverside County Senior Correctional
Deputy Mike Vernal and his fellow deputies assigned to Robert Presley Detention
Center (RPDC).
An inmate named Daniel Leonard was apparently angry because he did not have
any toilet paper. He yelled threats to the deputies that he was going to “gas” them
(you all know that means throwing feces and urine at deputies). It was decided
because of the threat to move Leonard to a different cell so that if he tried to throw
feces and urine, his “window of opportunity” would be minimized because of the
location of the cell. Several deputies accompanied Mike Vernal to move Leonard
to the other cell. The idea was simple: go in, restrain and cuff Leonard, and move
him without incident to the other cell.
Well, Leonard was having none of that. He was aggressive and noncompliant,
even after handcuffing, requiring Vernal to “pin” him against the wall and a glass
window. This forcible maneuver caused Leonard’s face and body to violently
contact the wall and glass. This wasn’t intended, but neither was it unexpected.
Such injury mechanisms frequently are involved when a resistant inmate is forcibly
“pinned” against a wall.
The question always comes down to this: “Unintended injury as a result of a
reasonable use of force or gratuitous infliction of injury for the purpose of
punishment or retaliation for some perceived insult?”
And you know, after 30 years of defending these kinds of cases, it always come
down to the same question: “Reasonable use of force or summary punishment?”
For the decisionmaker, be it the Chief or Sheriff, an arbitrator, a prosecutor, a judge,
or a jury, it’s always the same question. The answer is either “No misconduct,” or
“A crime.”
What does all of this mean for you? Let’s assume you are a typical deputy or
officer, out there every day, trying to do the job the best way you can. Sure, you
rail against laws and court decisions that overly emphasize criminals’ “rights” and
that de-value the community interests in safety and peace. You are sick to death of
having to put up with assaults, insults, threats, and even greater crimes committed
against you by criminals just because you are doing your job and your duty. But
you don’t move the line. You are not about to forsake the public trust and the badge
of your office. You aren’t going to “fudge” on probable cause. You’re not going to
write any false reports; you aren’t going to use excessive force, even when you can
because some force is required, but more is not “better,” nor is it legal. You will
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restrain yourself from being tempted to “teach lessons” even when they seem to be
the most pragmatic way to get your point across to a knucklehead. You recognize
that when a cop begins to perceive a blurring of the lines between right and wrong,
the process of corruption is underway; it isn’t always about money and financial
profit—morals can be corrupted by much more than money. Sometimes it is as
simple as “the ends justify the means,” or more to the point, “It’s the only justice
this jackass will ever be dealt.” But you are one of the ones we call “untouchable.”
You will not move the line. Regardless of profound provocation, you are going to
do it the right way. That’s what you are paid to do. And that’s why we all need you,
more than you will ever know. You recognize wrongdoing immediately. You have
conditioned your response to wrongdoing according to your own moral compass.
When you see wrongdoing, you know it, and you know what to do. You do it
because you demand it of yourself. You don’t need direction from a supervisor.
So there you are, a typical deputy or officer like Mike Vernal. You deal with “Daniel
Leonards” hundreds of times throughout your career. Otherwise, you go about
your duties, always trying your best to do the right thing. But then somebody who
has the authority or power to say “No, this was excessive; this was misconduct;
this was a crime” decides that is so. Suddenly, you are thrust into the systems, both
administrative and criminal. Your job is threatened as well as your livelihood, and
your liberty.
Simple misjudgments by decisionmakers along the way; lousy, result-oriented,
or biased investigations; personal agendas; reckless charging decisions; failures
to apply objective analysis—all or any of these can send you down a long road
like the one traveled by Mike Vernal, who was, after all, just the “typical deputy”
described at length above.
After Leonard was secured in a better location, Vernal made the customary reports
and went to clean up and sanitize the blood drops which emanated from Leonard’s
collision with the wall and glass. Nothing much to it, but why leave blood-borne
pathogens unattended? No big deal. That simple act became Count Two in the
criminal case—“Destruction of Evidence.” The first Count was Penal Code § 149, a
felony, “Assault Under Color of Authority.”
The criminal investigation which triggered the criminal prosecution is what it is.
Its defects are apparent to all. But when the Sheriff’s special team of Administrative
Investigations Unit (AIU) investigators went after the case, the result was, shall we
say, “180 degrees the other direction.” What looked like a sure termination case
based on the felony criminal submission turned out to be a “no misconduct case”
on the force issues. Mike was reprimanded for a policy violation (not notifying a
supervisor before he pulled Leonard out of his cell). What was a termination case
was stopped in its tracks by the Sheriff. Mike was reinstated to duty in the same
jail facility, and, since then, was promoted to Senior Deputy, winning a coveted
assignment in gang intelligence and monitoring, where he commonly supplies
the District Attorney’s office (the same one that was prosecuting him!) with audio
tapes and intelligence on gang inmates.
Now, one would think that when the persons in charge of Mike Vernal’s
prosecution were made aware of the “new investigation” and results, some
thought would be given to reconsideration of the merits. Sadly, it was not the case.
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Then, Mr. Leonard, while in state prison, called a watch commander at RPDC, and
in a taped conversation, offered to “forget” everything about the incident if the
Sheriff’s Department would help him get out of an unrelated criminal and/or civil
TRO matter. We gave that tape to the District Attorney. “Ok, now will you consider
a disposition?” No response.
So, on June 5, 2009, we answered “ready for trial.” The People answered, “We will
not take this case to trial.” Judge Edward D. Webster dismissed the case “in the
interests of justice.” What? Justice delayed is justice denied. “Interests of justice???”
How can this happen? Four years. Mike was charged on June 23, 2005. The case
was dismissed on June 5, 2009.
But for the objectivity of the Sheriff’s AIU investigation, and the courage of the
Sheriff to call it right and reverse the department action against Mike, this good
deputy would have been out of a job and tormented for four years with a serious
felony prosecution. It turns out that he was still tormented by the prospect of a
criminal trial for four years, but at least his career was saved.

What Should Be Done About Cases Like This?
You know, we are all familiar with Skelly v. State Personnel Board, 15 Cal 3d 533 (1975);
Cleveland Board of Education v. Loudermill, 470 U.S. 532 (1985); and Arnett v. Kennedy,
416 U.S. 134 (1974). We know that before you take a cop’s job away, you have to
comply with certain pre-removal safeguards. The idea is to prevent mistaken or illadvised administrative decisions that cost the employee his livelihood. Great stuff.1
But do we, can we, should we employ the same safeguards before launching a criminal
prosecution against a cop or deputy that could cost the officer his or her liberty?
Doesn’t it make sense that before we present a case to the prosecutor recommending
a criminal prosecution against our employee, we activate the same or substantially
similar safeguards that we are required to invoke before we take his or her job
away? Shouldn’t we undertake a thorough administrative investigation before we
refer the case to a prosecutor? Sure, we have to be careful about contaminating the
criminal case with compelled statements from the accused. But if our administrative
investigation discloses evidence that is exculpatory, don’t we need to give that to
the prosecutor? Isn’t that Brady material?
Can we assign a process, similar to Skelly (or Loudermill for you non-Californians)
that ensures high-level staff review of a criminal case, supplemented by internal
investigatory fruits before the case is referred to prosecutors? Why do we adhere
to this meat-axe approach, walling off the “criminal” and the “administrative”
even at the risk of ignoring “the truth of the matter”? And, worst of all, delay the
administrative investigation until the criminal is “resolved”?2
In my view, no case should be presented to a prosecutor until the department
has thoroughly investigated every aspect of the case, whether by criminal or
administrative means, and is therefore confident that the prosecutor has all
the information before deciding to file, subject to Constitutional requirements
imposed by the Fifth Amendment. You know, that process, had it been invoked,
would likely have saved Mike Vernal four years of torment for which he will never
be compensated. Think about it.
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Michael P. Stone is the firm’s founding partner and principal shareholder.
He has practiced almost exclusively in police law and litigation for 30 years,
following 13 years as a police officer, supervisor, and police attorney.
Postscript from Michael P. Stone
As I always do when I write about a client’s case before sending it out for publication,
I sent this article to Mike and his wife, Alyssa, to be sure the content is accurate and
acceptable. My article evoked a heartfelt response from Alyssa. It is repeated here
below without any modification. It is very worthy for your consideration; it is in her
words, and I could never replicate them.
Mr. Stone
We really appreciate all that you have done, and all that you are still doing
for law enforcement. After reading this article we feel it is well written,
but somewhat blase. If it wasn’t about our incident I probably would not
have finished reading this article. Maybe it is because our emotions are so
involved in this incident, but no one will ever know how traumatic this was
for us. I am shaking even as I write this, it is not from anger, just emotion
that I have bottled inside of me for the last four years . . . trying so hard not
to stress my poor husband out even more than he already was. I think if
you really want to gather people’s attention to this article, you need to drive
it home to them. Let them know that here you are a hardworking honest
individual going to work and doing a good job. What started out as a normal
day turns into a nightmare. An inmate threatens your safety and the safety
of those you work with. You attempt to do the right thing, but the inmate
turns this into a violent confrontation. You react based on your training,
pinning the inmate against a wall to immobilize him and lessen his attack.
But instead of criminal charges being pressed against the inmate, someone
decides that you are the one at fault. The harsh light of investigation is upon
you and everyone is looking at you like you are the scum of the earth. You
are placed on Administrative Leave, arrested, booked into the very jail you
work at, fingerprinted by your coworkers. The shock is still there while you
arrange your bail and then attend court hearings for four long and stressful
years. The thought of 3 years’ state prison time looms over every decision
you make. The knot in the pit of your stomach that never goes away, the
countless tears your wife cries on your shoulders, never knowing what is
going to happen. And even though the department turned around and AIU
did a thorough and remarkable investigation that exonerates you, the DA’s
Office doesn’t drop the charges. You feel like you have brought great shame
upon your family, even though you did nothing wrong. Every decision you
make: Should we get married? What if I go to state prison? Should we have
children or wait until this is over? What if I go to state prison? Should we buy
a house? What if I go to state prison? What if I lose my job? What if I go to
state prison? I’m innocent; how can this be happening? It is a dark shadow
that hangs over every happy occasion . . . birthdays, Christmas, our wedding,
the birth of our first child. . . . Trying not to think about it, but always a black
worry . . . nibbling at your heart and mind no matter how hard you try not
to think about it.
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I am sorry if I am too harsh . . . too emotional . . . but my hands are shaking so
badly right now as I live back through what these last four years have done
to us and all the bottled emotions course through me . . . our families . . . our
lives. An administrator recently told me that it is just “collateral damage.”
The profound effect and the stress . . . there are no words for what this has put
us through . . . but I know it has taken years off of our lives. That is a lot more
than “collateral damage.” It is only “collateral damage” to those who are not
emotionally involved, or who just don’t care because it was not them, so they
will never understand. If it was not for our faith in God, the support of so
many loving friends, and the fight, fight, fight mentality of the RSA Lawyers
and representatives . . . this would have been utterly unbearable.
I apologize if I have insulted you . . . but I want people to know the truth. It
will be the only justice we ever get.
Author’s Note: Alyssa’s letter has a familiar, but somber ring. Many years ago, in
an elevator car going up to a Board of Rights hearing room, my officer-client and
his wife accompanied me. She said, “Mr. Stone, there is something wrong with
the system when I daily worry more about what the Chief of Police will do to my
husband, rather than what will happen to him every night he patrols 77th Street
Division (Watts) in South Central Los Angeles.” That was the officer’s third Board
of Rights (during which we defended him) within a couple of years. He was found
“not guilty” in all three cases.

Endnotes
1

Skelly, Arnett, and Loudermill, as an expression of 5th and 14th Amendment Due
Process, call for prediscipline or preremoval safeguards “to act as a meaningful
hedge against an erroneous deprivation.” These safeguards consist of (1) notice
of the proposed action, (2) copies of any materials (evidence) reviewed by the
initial decisionmaker recommending the proposed action, (3) explanation of the
reasons therefore, and (4) an opportunity to respond to a reasonably uninvolved
impartial reviewer.

2

A number of agencies as a matter of internal policy delay conducting an
administrative investigation until the companion criminal case is resolved,
or at least rejected by the prosecutor. Often, if the particular state has “Bill of
Rights Act” statutes that contain a “statute of limitations,” agencies will need to
utilize “tolling” provisions in those statutes to keep the limitations period from
running out, thereby barring the administrative case. Sometimes it is the police
unions that push for this delay. Well, I suppose reasonable minds can differ over
this policy. Strict application and observance of the officers’ 5th Amendment rights
do not compel such delay so long as the proper barriers are erected to keep compelled
statements and their fruits away from the criminal case. In my view, delaying the
administrative investigation for any period can work substantial injustice to the
deputy or officer because justice means getting to the truth of the matter by
complete, timely, and objective investigation. When this process is delayed, justice is
denied. It neither serves the agency’s interests nor the public’s interests to delay
conducting a thorough administrative investigation; meanwhile, the member
languishes at home (with or without pay).
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Michael P. Stone, an “A-V” rated lawyer, is the founder and principal partner
of Stone Busailah, LLP, of Pasadena and Riverside. The firm limits its practice
to the representation of local, state, and federal law enforcement members,
agencies, and organizations in civil, criminal, administrative, appellate
litigation, and labor and employment law in state and federal courts. Michael
Stone has practiced in this specialty since 1979. Previously, he was a police
supervisor and police attorney, and he served in three municipal police
departments from 1967 to 1979.
He is General Counsel for the Los Angeles Police Command Officers
Association (Captains, Commanders, and Deputy and Assistant Chiefs), the
Riverside Sheriffs’ Association, Legal Defense Trust, and a number of other
Southern California police organizations. Formerly General Counsel for
the Los Angeles Police Protective League, he continues to serve as a panel
attorney for the League, PORAC-LDF, and the Fraternal Order of Police.
He is an active member of the International Law Enforcement Educators
and Trainers Association (ILEETA), the National Organization of Black Law
Enforcement Executives (NOBLE), the Los Angeles Police Historical Society,
the Marine Corps University Foundation (Staff and Command College),
the Marine Corps Association, the Marines’ Memorial Association, and the
International Association of Chiefs of Police – Legal Officers Section. With
expertise in police use of force policy and training, he regularly instructs
force trainers for the Los Angeles Sheriff’s Department and other agencies
nationwide. He is a faculty member of the Americans for Effective Law
Enforcement (AELE) and the Labor Relations Information System (LRIS),
and he lectures in national programs for both of these.
A POST instructor since 1976, he has been training internal affairs investigators,
police managers, and employee representatives for 32 years for the Center
for Criminal Justice Research and Training at California State University, at
Long Beach. He is certified by the National Institute of Trial Advocacy at
Notre Dame as an Advanced Advocate (1987), Advocacy Teacher (1989), and
Master Advocate (1991).
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Criminological Theory
Dennis Giannissopoulos, Chief Security Officer, Athens Metro

Radical/Critical Criminology
Although radical criminology has been closely associated with Marxist views,
Marxism was not the only ideological “trend” that influenced radical sociology
(although it was the most prominent one). The work of other scholars such as
Merton, Sutherland, and Lemert also contributed to radical criminology along
with input from other paradigms such as conflict theory, symbolic interaction
theory, and labeling theories.
Marxism focuses on a historical perspective of social phenomena, claiming that
socioeconomic systems emerge through preceding social systems that while
declining give rise to subsequent systems. Therefore, from the Marxist perspective,
history can be used to interpret and explore current systems through examining
the way these came about and their preceding systems (historicism).
Moreover, Marxism also presented the idea of class struggle, in which those with
power and authority (and wealth) oppose those with no power, authority, or wealth
in an attempt to dominate them—not only through force, but also through cultural
hegemony (a state where the powerful agents of a society create and impose their
own set of moral and cultural beliefs which become dominant within a society).
This struggle is evident throughout history, and although its manifestation may
change, the essence of the power struggle remains unhindered. Social class,
therefore, can and should be studied as a crucial component of criminology since
it influences not only the definitions of deviant behavior and crime but also the
legal and penal frameworks created to control them.
For Marx, theories that are ahistorical (not concerned with historical evolution
of social systems) are doomed to fail in explaining or controlling crime because
they are unable to link crime to social conditions and usually view crime as a
phenomenon outside the realm of normal social occurrences. For Marx, crime was
a product and an integral part of society and was heavily dependent upon the kind
of societies that created or fostered it.
Marxist methods incorporate the notion of social class which is determined by
the association of power evident in the ownership of the means of production.
Those who own the means of production control those employed in the line of
production, and through the accumulation of wealth gain social and political
power which is used to perpetuate the status quo that allowed them to control the
underclass and the proletariat in the first place.
Marx claimed that the economic system of a society will in essence determine the
cultural and social attributes of that society rather than the other way around.
This focus on economic life may appear deterministic and has attracted lots of
debate, yet it remains a crucial element in explaining how the legal and political
frameworks stem from a primarily economic foundation.
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This foundation is called the base while the set of cultural, social, political and
legal ideas and attitudes that stem from it are described as the superstructure.
Base and superstructure are interconnected so that the superstructure justifies and
perpetuates the base which gave rise to it.
Modern radical sociologists have also explored gender, race, and ethnicity issues
as well as media and cultural issues. In the future, they need to address new
challenges such as environmental issues and a return to militarism.
Critical criminology is often confused with radical criminology, but these two terms
are indeed somewhat similar and yet distinct. Critical criminologists share a less
radical attitude toward the need for social change, while radical criminologists
emphasize the need for radical change in social structures as a means to eradicate
crime.
Orthodox criminology often focuses on crimes performed by poor people, while
crimes committed by the elite often go unnoticed or even unpunished. This focus
often leads orthodox criminologists to generalize conclusions gained from the
study of criminal activity by poor males in order to explain other, nonsimilar types
of crimes.
In contrast, radical criminology employs a more holistic model of crime in which
harmful behavior is claimed to be potentially criminal depending upon the
subjective set of values employed by those in law and policymaking and which
largely reflect orthodox criminology bias and other types of social and cultural
bias. Radical criminology offers a new set of values of consideration and, through
that process, it becomes evident that crime is not an objective reality but rather a
matter of definition. For example, although white-collar crime is far more costly
than street crime (and potentially affects larger segments of the population), the
public and the policymakers seem more eager to tackle and focus on street crime
performed by poor people rather than crimes committed by educated, white-collar
executives.
White-collar crime also includes the same kind of malignant deliberation (i.e.,
guilty mind, mens rea) as street crime and can be attributed to a failure of control
mechanisms to safeguard public interest and regulate corporate, commercial, and
industrial activity. People continue to focus on street crime due to the fact that
crime is a socially constructed notion and not an objectively measured reality.
Therefore, our notions of crime usually reflect social and cultural bias as well as
years of social practices, values, beliefs, and norms.
Instrumental Marxism claims that the law is nothing but an instrument in the hands
of the powerful ruling class, which is used to suppress the poor and perpetuate
the state of inequality within society. Although instrumental Marxism has made
some important contributions to radical criminology, it can be viewed as rather
simplistic, static, and deterministic, while it can also be claimed to oversimplify or
overgeneralize matters of state and law.
Similarly, structural Marxism focuses on the idea that social phenomena are the overt
manifestation of latent social processes, and the rations between various social
actors are more important than the individual parts of the system. Structuralism
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also claims that all social processes and manifestations should not be isolated but
should be examined within a holistic context. Structuralists, in theory, focus on
processes and relations rather than individual parts, reviving the focus on class
struggle and how power relations and economic relations can shape social reality.
More recently, identity and difference have also become key components in the
debate about state and law. It has been acknowledged that identity and various
other differences (in terms of gender, religion, skin color, sexual orientation, origin,
and more) can influence the way the law is made and applied and how the state
operates. In essence, law is based upon the assumption that all people are equal
and, in reality, it contributes nothing to making them equal since it is made to reflect
social prejudice or social reality that excludes women and various minorities.
Radical theories of crime causation tend to view crime as a necessity for capitalist
societies, a demand which is met by supply but that is also a product of social
processes and inequalities that do not provide people with legitimate means to
pursue their goals. Through their desperation and frustration, people are drawn
to a life of crime which they hope will provide them with the material goods
associated with and prevalent to upper classes which are not only wealthy but
powerful.
Orthodox criminologists tend to focus on micro-level analysis which refers to
the immediate context of crime (i.e., peer relations, family, etc.), while radical
criminologists tend to view the broader social and historical context pertinent to
a macro-level analysis of crime. Since neither of the two views could adequately
explain crime, a more contextualized explanation was formulated within the
radical criminology field, focusing on the integration of social, historical, political,
and social factors into a model of connections and relations that could explain
crime.
Social inequalities as a result of the accumulation and distribution of wealth can
also be viewed as a powerful force influencing social reality and crime. Although
initial research did not validate the above, common sense claims that, indeed,
social class can be an indicator of crime through the failure of social foundations
such as the family, school, and religion. In particular, family disorganization can
play an important role in criminal activity as shown by various research.
The economy affects individuals in a variety of ways. As a result, crime can also
be attributed to economic reality through a variety of economic reality attributes
such as unemployment, recession, and other economic trends. These phenomena
are not only present in modern societies, but they seem to follow some long-wave
cycles that are also shown to affect crime. Consequently, since crime appears to
follow these cycles, policymaking also follows these cycles, leading to changes
in criminal justice practices. Gender issues are also present in the issues of crime
causality. Although research indicates that biology has little to do with criminality,
social roles and practices seem to widely affect the opportunities women have to
pursue criminal activity. Besides opportunity, power issues may explain not only
why women commit crimes but why the percentage of these crimes changes over
time in response to the political, historical, and cultural context.
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Many orthodox criminology theories can be radicalized when linked to a broader
context. Strain theory advocates that people are often forced to act in nonconformist
ways due to the strain of the experience as a result of conflict between their desires
(which may be socially constructed) and the lack of legitimate means available to
them in order to fulfill those needs and desires. These needs and desires are socially
constructed through a consumer culture, a material culture, a materialistic society,
and through advertising. When strain is experienced, individuals should also
examine whether opportunity is present. Usually strain theories can be combined
with opportunity theory to explain why some people engage in criminal activity
while others do not. Strain is the result of class structure, race, or even gender. All
these factors influence the access individuals’ gain to legitimate ways of pursuing
their desires and fulfilling their dreams. People who are deprived of legitimate
means seek alternate ways, and when opportunity presents itself, they are more
prone to criminal activity as a way to relieve the strain they experience.
Control theory can also make a contribution to the study of crime. Control theory
advocates that crime may be the result of the insufficiency of control structures
(such as the family, the church, the school, and other institutions and organizations)
to effectively exert control over their members through the networks of social
bonds that tie individuals to other groups.

Conflict Theory
Conflict theorists claim that interests determine values. Notions of good and evil
and of right and wrong are both constructs made to obstruct the revelation of the
actual reality which is the ruthless pursuit of personal gain and self-interest. As a
result, modern structures, organizations, and governments are not based on social
consensus but, rather, on the ability to control the society in which they live in.
Those in power, therefore, tend to form the social reality of the whole society in
ways that suit their own interests and goals and which tend to promote their own
existence in places of power and authority (Vold, Bernard, & Snipes, 2002).
Groups are formed when people have common interests and common needs that
can best be met through collective actions. Since people often have contradictory
or conflicting goals, it follows that these groups will also have conflicting goals and
may often find themselves competing for resources or for the desired outcome.
Therefore, the whole process of law making, law breaking, and law enforcement
directly reflects deep-seated and fundamental conflicts between the interests of
various groups. As a result, crime may be generated due to the conflict embedded
in the conflicting interests of groups.
The level of conflict and the level of victimization of the subjects will be determined
according to various factors such as the meaning that the crime holds for the
authorities (crimes that are viewed as more serious will be prosecuted more
thoroughly and monitored more vigorously), the relative power involved among
those who enforce the law and those subjected to the enforcement of the law, and
finally, “the realism of the conflict moves” (Vold et al., 2002), which reflects the
extent to which an act can contribute to the overall success of the pursuit of each
group’s goals.
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What is more, Quinney points out that different segments of society have different
sets of values, norms, and beliefs. These sets are learned within the particular social
and cultural environment in which each individual lives. The probability that people
will violate the laws lies heavily with their relative position in the power scale of
society. People with more authority and power tend to view the law as flexible and
interpret their violations as “bending the rules,” while people in less privileged
segments of society are more easily viewed as criminals (Wozniak, 2002).
In 1976, Donald Black published a theory (within the conflict framework) entitled
“The Behavior of Law,” which in general advocates that there are variations in
the presence of the law in certain contexts and places and times which may also
contribute to criminal activity. Stratification, morphology, culture, organization,
and social control all influence the legal framework in which a crime is committed
and with how it is dealt (Vold et al., 2002). Other theorists have also contributed
greatly to conflict theory, and in the following paragraph, we will present the
unified conflict theory of crime.
According to conflict theory, the values and interests of people are shaped by the
conditions in which they live. Modern societies are composed of people living
in very different conditions, and these conditions lead people into having very
different and conflicting values and interests. People usually act in ways that are
consistent with their own values and beliefs, which are right or which are at least
excusable in the pursuit of their goals. When the interests of people come into
conflict with their values, they tend to adjust their values to fit their interests (rather
than modify their interests and goals). This eventually leads to people believing
that their interests coincide with their values and beliefs and are therefore good
and right (Vold et al., 2002).
The enactment of criminal laws is the attempt of organized groups (which tend
to be powerful) to promote their own goals and interests. Often, laws represent
the interests and goals of a variety of groups, but the more powerful the group,
the greater the probability that laws will be made to suit the needs and interests
of this group. The amount of power a group possesses (or an individual) also
affects the enforcement of criminal laws. This means that powerful groups who
are violating the laws are less likely to be processed by the criminal justice system,
while less powerful groups and individuals are more likely to be processed by
the system when they violate the law. As a result, the distribution of crime rates
will also be disproportionate to the societal level of the groups and individuals—
less powerful groups will have higher crime rates, while powerful groups will be
underrepresented (Vold et al., 2002).

Peacemaking Theory
The peacemaking theory of crime is a recently developed theory that arose in the
early 1990s. It is inherently different than all the other theories since it advocates
that crime is the result of internal turmoil and crisis and that crime can be resolved
by producing stronger social cohesion and internal peace and tranquility. This
theory maintains that “wars” on crime have adverse effects and only succeed in
producing even more crime rather than eliminating it. More clearly, peacemaking
criminology “is based necessarily on human transformation in the achievement
of peace and justice. Human transformation takes place as we change our social,
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economic, and political structure. And the message is clear: Without peace within
us and in our actions, there can be no peace and justice in our results. Peace is the
way” (Quinney & Wilderman, 1991, as cited in Wozniak, 2002, p. 18).
Peacemaking criminology begins with the assumption that the status quo in
terms of culture, politics, economy, and all ideology should be questioned and not
perceived as legitimate. It is those particular ideologies and practices that have
been embedded in modern societies that are the actual root of crime in terms of
peacemaking criminology. These practices and values produce harm which is
identical to crime. Therefore, no individual causes of crime can be found since
social harm comes about as a result of social forces and conflicting views of the
powerful and the powerless (Wozniak, 2002).
Crime is suffering for peacemaking criminologists, and it is therefore linked with
social harms such as poverty, pollution, unemployment, hunger, war, oppression,
and many others. Evidently, crime is the product of the above social harms rather
than the cause or contributing factors in those social harms. Buddhism, Gandhi,
mutualist models of community, humanist sociology, penal abolitionism, theory
of communication breakdown, and conflict resolution are all perspectives present
within the peacemaking theories of criminology.
Peacemaking theories of criminology offer alternative ways of dealing with
crime or social harm. These are almost exclusively outside the realm of formal
criminal justice system and criminal justice practices of the previous decades.
These alternatives focus on non-incarceration, community work, reconciliation,
nurturance, empathy, compassion, and a mutualist ethic (with emphasis
upon community growth and healing). Correctional institutions, according to
peacemaking theorists, should be replaced by conflict resolution centers and
healing facilities where criminals could be taught and experience nonviolent
measures for their healing and rehabilitation.
Peacemaking theories have been met with skepticism due to their somewhat
theoretical nature and their emphasis upon nontangible ideas and notions that
need lots of work before they can be substantially conceptualized, formulated,
and articulated as concrete proposals for policy change that would incorporate the
huge project of legal, penal, social, and criminal justice massive reform. However,
peacemaking theory, can make a great contribution to the overall understanding
of crime as the result of social processes, where criminals need healing rather
than punishment, and where peace and harmony within individuals will become
manifested throughout the whole of society.

The Causes of Crime
Although causality is a multidimensional concept and a truly elusive one, research
and debate in the criminal justice field has offered a great deal of information that
can help scientists understand the factors that interplay and eventually lead to
crime. Crime is the result of various social and psychological factors that are also
connected to structural reality as well as factors such as politics, history, religion,
and many more.
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In order for a crime to occur (whether white collar or street crime), two elements
are crucial: (1) motivation and (2) opportunity. Motivation refers to social and
psychological causes, while opportunity refers mostly to structural causes. Although
the above two may seem quite distinct, opportunity is often closely related to
psychological factors that allow the window of opportunity to become an actual
choice rather than a theoretical, imaginative situation (Coleman, 2006).
Motivation
Motivation usually precedes opportunity, and it is the result of a variety of social
and psychological elements. Personality is a key concept of motivation, and it can
help shed some light into why some people choose to engage in crime while others
do not. Public opinion and the media often create and perpetuate a stereotype
of criminals being mad, impulsive, deviant, sick, deranged, and different than
“normal” people. However, this kind of psychological determinism (the notion
that criminals are inherently different than other people) may offer some false sense
of superiority to “normal” people or it may also offer some form of reassurance
that a “normal” person may never engage in criminal activity since crimes are
the product of “deviant” personalities (Coleman, 2006). Even if one admits that
street crime can indeed be influenced by some form of psychological or mental
instability or deficiency, white-collar crime fails to fully conform to that idea.
Many theorists who have attempted to study the psychological traits of whitecollar offenders have noted (with varied degrees of conviction) that there are some
common personality traits among white-collar criminals such as recklessness,
ambition, independence, and disregard for rules. However, all the above could
either be personality traits or behavior learned and reinforced throughout the
course of their lives.
Stanton Wheeler (as cited in Coleman, 2006) has also described white-collar
criminals as “risk seekers”—people who derive large amounts of satisfaction from
acquiring and accumulating wealth, even though they have covered all their needs
and are already affluent. What is more, there may also be people who engage in
criminal behavior due to their fear of failing, the fear that they may be deprived
of their wealth or status and that they could become demoted to a lower social
class.
So, it can be argued that although psychological factors can contribute to crime,
there must be other factors as well that make people susceptible to crime. One of
these social factors is culture of competition. The culture of competition is evident in
almost all western, industrialized, capitalist societies, and it could have its roots in
the Protestant work ethic, which viewed the accumulation of wealth through one’s
work as a sign of divine favor and grace rather than as a sinful and selfish act. As a
result, the accumulation of wealth, and also the need to prove one’s worth by being
successful and rich, may become motives for law breaking behavior. Competition
is fierce and intense in modern business, and modern societies and people are
pressured to prove that they are better than their colleagues (wealthier and more
successful). In the course of this pursuit, they may engage in criminal activity.
What is more, this competitive culture may also account for the insecurity
of modern life and the fear of failing that people experience when they have
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managed to become successful or wealthy but yet need to hold on to what they
have accomplished against other—possibly younger—people who also want to
become successful and acquire positions of power and wealth. These threatening
feelings of insecurity may also make people more prone to crime as a means not to
acquire money, power, and status but to hold on to them.
The notion of the American Dream is an exemplification of the above where the
need to survive, to succeed, and to become powerful and wealthy is extremely
prevalent within a society, and it is also strengthened and perpetuated by the
media and other social structures such as schooling, business, the entertainment
industry, and more. The American Dream is the aspiration of becoming powerful
and wealthy through hard work and based upon the individual’s efforts and
abilities. As a result, people who are not powerful or affluent are viewed by
society as being less capable, less smart, less successful, and they are eventually
marginalized, being deprived of access to the means available to other groups.
Although modern western societies promote the American Dream, the same
western societies and various institutions within these societies (such as the church,
schools, etc.) promote other ethical values and norms that contradict the notions
put forward by capitalism (e.g., individualism, selfishness, success at any cost,
accumulation of wealth, etc.). As a result, people experience conflict when they
try to conform to both sets of values and norms offered by modern societies. This
conflict needs to be resolved, especially when people engage in criminal activity
(in order to pursue capitalist goals), while they know at the same time that what
they are doing is ethically and morally wrong (Coleman, 2006).
In order to resolve this conflict, people employ certain techniques of neutralization:
“A technique of neutralization is essentially a device that enables individuals to violate
important normative standards but to neutralize the definitions of themselves as deviant
or criminal” (Coleman, 2006, p. 204). This neutralization does not only take place
after the act has been committed, but it is also an important component of the
rationalization process that enables the individual to overcome ethical barriers
and decide to commit the act in the first place.
These neutralization techniques often include rationales such as that the laws are
unnecessary or obsolete, that no actual harm will be afflicted on anyone, that the
financial “loan” will soon be restored, or that such behavior is indeed common
practice or may be the lesser of two ills. Often, these excuses are combined and
offered as justification and cause for a variety of criminal and unethical activity.
The argument of necessity is also a common neutralization technique that claims
that the unethical or criminal act was indeed necessary in order to prevent further
damage or to ensure the survival of the company.
The above can help explain why individuals engage in crime and can also contribute
to the understanding of organizational crime. However, organizational crime also
includes another crucial element—conformity. In order for an organization to engage
in criminal activity, a number of people (in various levels of management) will be
either directly involved or aware of the situation. In order for them to participate,
tolerate, or keep things at bay, they must go against their private ethical and moral
values and start “bending the rules.” This happens through conformity imposed
by the organization on all its employees.
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Conformity is a complex process that has to do with the corporate or organizational
culture of the company, which also becomes evident in the organization’s moral
tone which is set by top management. Common practices within a company, the
example set by top management, pressure in order to advance one’s career, and
latent (or even blatant) threats of dismissal all contribute to employees becoming
gradually “ethically numb” and unable to fully grasp or respond to illegal or
criminal activity.
Opportunity
Opportunity in everyday life often has a positive connotation of being a favorable
course of action that can help an individual advance his or her goals. In the
study of crime, however, opportunity has a more neutral tone, and it reflects
various possible courses of action. The courses of action available as well as their
attractiveness often play a key role in the decision of an individual to engage in
criminal activity (Coleman, 2006).
Both the courses of action available as well as how attractive they will appear to the
individual mostly lay with the “eye of the beholder” and, therefore, are subjective.
This subjectivity is influenced by society in general, by peer pressure, by common
practice, by the organization’s subculture, and by many other microscopic and
macroscopic factors. It may also seem that some industries are more favorable to
criminal activity than others, and in these industries, both the available courses of
action and their attractiveness often reflect this susceptibility to criminal activity
just as if it were a legitimate business practice.
Organizations often pursue various goals set by the top management, but their
primary and utmost goal is to make profits. Once profitability is ensured, then the
top and middle management can start to pursue other goals and disseminate the
message to the rest of the personnel. When profitability is not ensured, then top and
middle management feel threatened (as lack of profits is the number one reason
that top management executives are fired) and therefore are more susceptible to
breaking the law. The size of the organization has also been examined, but no
conclusive evidence has been found to suggest that either small or large firms are
more prone to criminal activity.
Occupations and professions may also exhibit various degrees of illegal activity
due to their different natures and the motives and opportunities they present. It
seems that opportunities for pilferage, corruption, and bribery are quite common
and widespread, especially in modern bureaucratic structures. Embezzlement and
fraud are also quite common. Professional subcultures and practices within certain
professions may also make an illegal activity common practice and may actually
enforce it to the members of that occupation or profession.
Gender has also been examined as a factor of white-collar crime, but the evidence
is contradictory and often elusive. It would seem that men commit far more street
crimes than women, but this does not hold true for white-collar crime. What is
more, the smaller percent of women present in management or their distribution
in certain professions and industries may account for the lower criminality rates
that women exhibit.
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Conclusion
White-collar crime and crime in general are a complex phenomena. As such,
they cannot be linked to one cause. The causal relationships between crime and
factors such as personality and society are far too blurred and interconnected to
be studied on an individual basis, and often research findings are contradictory.
Nonetheless, personality factors, organizational factors, social factors, and the
overall framework of motive and opportunity can and continue to contribute to a
more complete and thorough understanding of crime.
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